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Foreword

The official United States position—under objective conditions of war-
fare—is that the Law of Armed Conflict (LOAC) displaces the appli-
cation of International Human Rights Law (IHRL). However, it is a legal
doctrine very different from the rest of the international community and
nearly all the allies with which the U.S. operates. At the theoretical level, the
U.S. posture reflects an overly sweeping application of the rule of lex specialis
derogat generalis—a rule of construction meant to provide a basis for how
to determine which law applies to which set of facts when contradiction
between laws of equal hierarchy cannot be solved by way of the later-in-
time rule. The LOAC certainly is lex specialis [a Latin phrase which means
“law governing a specific subject matter”] in armed conflict, particularly
in combat situations. But it can lead to confusing results in the extreme
complexity of today’s participation of armed forces in situations that defy
an easy characterization of armed conflict versus peacetime.

The prevailing notion in international law is that both International
Humanitarian Law and IHRL are of coextensive application, meaning that
one does not displace the other and that States and their armed forces remain
bound to apply the rules of both in situations in which they are called upon
to participate. In such a scenario, the lex specialis rule will determine, for
example, that the LOAC decides whether loss of life is lawful in a combat
situation, while in a non-combat scenario IHRL decides whether the use of
force has been lawful or excessive.

Professor Paterson’s book provides a persuasive analysis of why the U.S.
official position requires updating, not only from a theoretical or policy-
oriented point of view but, more importantly, from the perspective of the
operational and tactical level. Within countries that the U.S. assists militar-
ily, the theory of displacement can have tragic consequences for civilians in
situations that fall below the threshold of armed conflict.

This book is a serious and well-researched investigation into crucial fac-
tors of contemporary warfare. Thanks to Professor Paterson’s look at the
problem from the operational and tactical level, readers learn many lessons
on the distinctions between LOAC and criminal law particularly on impor-
tant issues like lethal force, escalation of force tactics, and security detention.



Professor Paterson makes a strong argument that the stated policy of
respect and promotion of human rights (HR)—that has long been a guiding
principle of the U.S. military—does not translate into specific and manda-
tory directives at the tactical and operational levels. Indeed, his book asserts
that at those levels there is no formal attention to HR, only ad hoc efforts
by operational units that don’t receive guiding policy. Certain geographic
combatant commands, U.S. Southern Command being the more salient
example in the 2000s, have made important strides in this field. This book
will be essential reading for policy-makers and also for those whose task is
the development of granular precepts to guide implementation and execu-
tion of policy on the ground.

Juan Mendez, Professor of Human Rights Law in Residence
Washington College of Law, American University
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Paterson: The Blurred Battlefield

Introduction. The Nature of
Contemporary Warfare

The United States uses its armed forces almost exclusively overseas,
normally as part of a coalition operation but also for a number of
non-combat operations such as disaster relief and security assistance. In
overseas operations where an armed conflict is occurring, use of force rules
are governed by the Law of Armed Conflict (LOAC) as determined by the
Geneva Conventions (GCs) and other LOAC treaties. However, the violence
occurring in over 80 percent of countries in the world today (including many
where U.S. Special Operations Forces (SOF) provide security assistance) are
not caused by conventional state-on-state armed conflicts but rather from
criminal or organized crime activity that are often as intense and violent as
warfare. In these conditions, LOAC does not apply; there is no armed con-
flict per the legal definition of the term. These low intensity conflicts—the
International Committee of the Red Cross (ICRC) calls them “other situa-
tions of violence”—are so violent that the militaries in many countries have
been called to support domestic law enforcement efforts that are governed
by criminal and human rights (HR) law. When U.S. SOF provide security
assistance in these conflicts, they are operating in a grey area that simulta-
neously requires knowledge of war and law enforcement tactics for the use
of force—a blurred battlefield.

This legal grey area leaves U.S. SOF vulnerable—both in combat and in
training with partner nations (PNs). The U.S. military is well trained in the
LOAC but has almost no formal training in criminal law enforcement or HR
law. There is also very little guidance on criminal law or HR in Department
of Defense (DOD) regulations or manuals. As a result, few in the armed
forces understand the differences between LOAC, criminal and HR law, and
how to operationalize HR for contemporary conflicts. This places U.S. mili-
tary units in an operationally tenuous position; they may be tactically unpre-
pared for conflicts which fall below conventional state-on-state disputes.

This dichotomy—U.S. forces following LOAC while PN forces follow
criminal law and HR law—is particularly important for U.S. foreign assis-
tance efforts, a $50 billion annual program to train and equip U.S. mili-
tary partners. The Secretary of Defense tasked SOF to lead these security
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Figure 1. A U.S. SOF soldier trains a Panamanian policeman during a Joint
Combined Exercise Training. U.S. military forces operate nearly exclusively
with the LOAC whereas nearly all U.S. allies must use LOAC and criminal law
enforcement tactics and rules of engagement (ROE). Photo by U.S. Army Staff
Sergeant Osvalsdo Equito

cooperation efforts. Hence, when U.S. forces conduct training with PN mili-
tary forces, U.S. forces are working off one legal framework while PN forces
are governed by another set of rules, ones that are much more restrictive with
regard to the use of force. And, if U.S. personnel train PN forces on LOAC
in lieu of more restrictive criminal law techniques, PN personnel might then
use inappropriate tactics, ones that result in excessive use of force or HR
violations that are contrary to U.S. objectives.

In this author’s opinion, U.S. special forces should reexamine its doc-
trine in light of the changing nature of conflict, the increased prevalence of
non-international armed conflicts (NIACs), and the need to be legally and
doctrinally aligned with many of its allies and PNs. From the perspective of
security cooperation programs, the requirement for an updated U.S. use of
force doctrine is even more urgent because the U.S. is frequently providing
training and equipment to partners who operate in the law enforcement
paradigm, not the conduct of hostilities paradigm.
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The monograph addresses three important issues: (1) the nature of con-
temporary warfare, (2) SOF participation in security cooperation efforts, and
(3) rules on the use of force. The author provides a brief history of LOAC,
criminal law, and HR law, highlights the differences between the fields of
law, and examines U.S. use of force policies. Existing DOD policy on use of
force rules is examined along with the potential benefits of expanded law
enforcement training and the development of HR doctrine within the DOD.

The geographic focus of this book is on Latin America. From the per-
spective of security, the region is a study in contrasts. The region’s militar-
ies are trained in the LOAC, but have little use for it. There has not been a
state-on-state conflict in the Western Hemisphere since the Cenepa War—a
one-month long border skirmish between Peru and Ecuador in 1995. That is
not to say the region would be described as safe or peaceful. Indeed, 46 of the
50 cities with the world’s highest homicide rates are in Latin America and
the Caribbean.! El Salvador, with a homicide rate of 97 per 100,000 people
(2015 data), is the world’s deadliest country, more so than Iraq, Afghanistan,
or Syria.? In 2012, the murder rate in Honduras hit 90 per 100,000. Militar-
ies in almost every single one of the nations in Latin America have been
deployed internal to their countries to battle organized crime groups and
drug trafficking organizations (DTOs).> With no legal doctrine to rely on,
each country had to develop a hybrid set of rules on the use of force—a mix
between the military firepower common under the GCs and the restrictive
rules use by police in criminal law.

To highlight the complex problems caused by a lack of legal doctrine for
internal violent conflicts, this manuscript draws upon four different case
studies from Latin America. In Brazil, the military has been deployed into
the favelas, or heavily-populated slums, of Rio de Janeiro to combat violent
gangs and drug trafficking groups. Military operations in these urban envi-
ronments—in DOD parlance, “military operations in urban terrain”— are
particularly challenging. Operations are conducted in heavily-confined and
populated neighborhoods that simultaneously require military firepower to
combat heavily armed criminals and careful tactical discipline to protect
civilians. The opponent, gangs like the First Capital Command group and
Comando Vermelho, are violent and heavily-armed groups, but have not
reached an organizational level that permits LOAC rules.

The second case study addresses the complexity faced by international
peacekeepers. From 2004 to 2017, Chilean peacekeepers conducted difficult
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military operations against armed gangs in Haiti as part of the United
Nations Stabilization Mission in Haiti (MINUSTAH), per its French acro-
nym. Chilean forces had to simultaneously provide humanitarian aid for
Haitian citizens, create institutional development programs to improve gov-
ernment effectiveness, and conduct tactical operations against violent gangs.
Operations took Chilean soldiers and Marines into fortified neighborhoods
to arrest and extract gang leaders.

The third case study explores the decades-long internal armed conflict in
Colombia. The Colombian armed forces fought a lengthy internal conflict
against powerful and well-organized insurgent groups like the Revolutionary
Armed Forces of Colombia (FARC) and the National Liberation Army (ELN).
For many years, Colombia wrestled with how to employ its armed forces for
internal security missions in an environment that required the full spectrum
of military operations while at the same time operationalizing HR tactics by
its soldiers in order to protect Colombian civilians. The Colombian military
doctrine on use of force rules may be the best contemporary example of how
to use both bodies of law—LOAC and domestic law enforcement tactics—
effectively during complex military operations.

The final case study explores military efforts to battle heavily-armed drug
cartels in Mexico. By 2006, DTOs in the country had become so powerful
and violent that portions of the country had fallen under the control of the
cartels. Mexican police units—the ones not already infiltrated by the car-
tels—were outgunned by these powerful organized crime groups and, in
2006, President Felipe Calderon called upon the Mexican Army and Marines
to go on the offensive against the criminal syndicates. Unlike in Colombia,
the Mexican military has been unable to develop a use of force doctrine that
includes both LOAC and HR law. The consequences have been devastating.

The manuscript begins with a chapter that describes the changing nature
of contemporary warfare. Chapter 2 provides a brief historical explanation
of how LOAC, criminal law, and HR law evolved. Chapter 3 examines the
tactical differences between LOAC and criminal law. Chapter 4 describes
how LOAC and criminal law are applied. Chapter 5 looks at U.S. policy on
the use of force. Chapter 6 examines the specific role SOF play in security
cooperation programs with PNs specifically with regard to use of force train-
ing. Chapters 7-10 examine the four case studies from Latin America: Brazil,
Chile, Colombia, and Mexico. The last chapter of the manuscript includes a
series of recommendations and concluding observations.
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Chapter 1. The Law of Armed Conflict
(LOAC) and Contemporary Warfare

S ince the end of the Cold War, the international community of nations
has made great progress in avoiding state-on-state conflicts. In fact, the
start of the 2Ist century marks the most peaceful period of human existence
in the history of mankind. This may strike many as an odd statement in light
of the prolonged conflicts in Iraq, Afghanistan, Yemen, and Syria. However,
while the current struggles in the Middle East are violent, these conflicts are
nowhere near as bloody as the world wars and proxy conflicts during the
20th century that took tens of millions of lives.* Today, international armed
conflicts (IAC) between nations are rare occurrences. With the exception
of a handful of current disputes—tensions between Pakistan and India in
the Kashmir region, Russia versus Ukraine, and Syria versus a handful of
countries that are operating as a coalition—governments typically don’t go
to war against each other.> As General Rupert Smith wrote in his book, The
Utility of Force, “war as a massive deciding event in a dispute in international
affairs no longer exists.™

Scholars attribute the trends in peace to a number of reasons. First,
the end of the Cold War competition between the Soviet Union and the
West marked the end of a number of proxy conflicts. The collapse of the
Soviet regime in 1991 meant the end of Soviet-sponsorship of a number of
authoritarian regimes. Likewise, the United States no longer had to sup-
port a number of allied nations fighting against communist expansion and
instead began urging them to advance democratic practices and to respect
international HR standards.” Second, international organizations like the
World Court and the United Nations (UN) emerged, helping to mediate
disputes before they become costly state-on-state conflicts. Less than 20
UN peacekeeping missions occurred during the 45-year long Cold War but
in the decade that followed there were 35 peacekeeping operations. Since
its inception, the UN has sponsored over 70 peacekeeping operations (most
of them launched since 1991) to separate warring factions, reduce levels of
violence, and to help implement peace agreements. Some ongoing disputes,
like the long-simmering conflicts in Cyprus, the Golan Heights, and the
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Global Trends in Armed Conflict, 1946-2019
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Figure 2. Global Trends in Armed Conflict, 1946-2019. Most conflicts often are
no longer fought against states or even organized armed groups (OAG) in which
the rules on the use of force are governed by the LOAC. More often, modern
conflicts involve non-state actors like gangs, organized crime, and terrorists.
Source: Center for Systemic Peace, http://www.systemicpeace.org/CTfigures/
CTfig03.htm. Used with permission

India-Pakistan border tensions, have been kept under control by UN peace-
keepers for decades.

The third reason for fewer armed conflicts is the broad acceptance of
democracy as the preferred form of government. Under democratic political
systems, bellicose leaders with a propensity for the use of force to advance
national interests can be kept in line by a system of checks and balances.
Inherent in a healthy democratic system are watchdog organizations like
a free press and nongovernmental organizations (NGOs). These elements
of civil society ensure that constituents have access to multiple forms of
information, not just the preferred messaging of the central government or
executive authority. Consequently, leaders who resort to force when other
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economic or diplomatic options may exist often find themselves voted out
of office during the next round of national elections. This dynamic is com-
monly referred to as the Democratic Peace Theory.?
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Figure 3. Global trends in governance from 1946-2018. The number of dictator-
ships or autocratic regimes took a severe downturn following the end of the Cold
War as both the Soviet Union and the United States withdrew assistance for
regimes that supported communist expansion or containment, respectively. After
1991, democracy became a widely-accepted international norm of governance,
in part because the U.S. and other Western nations advocated for democratic
governments and respect for international HR standards. Consequently, the
number of democratic regimes (marked by the dark grey line) skyrocketed while
the number of autocratic governments (the light grey line) dropped precipitously.
Source: Center for Systemic Peace, Global Conflict Trends, http://www.system-
icpeace.org/CTfigures/CTfigl4.htm. Used with permission

Fourth, the trend of globalization of the world economies also contributes
to the tendency in global peace. With the information and computer revolu-
tions, nations are more interconnected and interdependent than ever before.
Conflicts that disrupt economic markets are costly and have destabilizing
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ripple effects around the globe. This generates an intense pressure from the
international community to avoid or resolve disputes.’

Louis Kriesberg, Professor Emeritus at Syracuse University, also points
toward the increased participation of women in politics as the reason for
more peaceful solutions to conflicts and a reduction in the use of force.
According to Kriesberg, the increased participation of women in politics
has, in theory, made the trend toward peaceful resolution of disputes more
likely."” The last reason for the trends in peace is the emergence of conflict
resolution practices as a growing field of practice by diplomats and scholars."
Mediation, negotiation, and facilitation in the resolution of disagreements
have helped governments with disputes resolve their issues through dialogue
and peace accords that help the parties find common ground and mutually
beneficial solutions to their problems.'

Changes in the Concept of Sovereignty

Until recently, the sovereign power of states was one of the central precepts
of international relations among governments, nearly a sacrosanct right.
However, as a result of the international advances made with democracy
and peace, sovereignty (the idea that governments had nearly unconditional
authority over their citizens) is now widely accepted as entailing a dual
responsibility. Externally, nations should respect the sovereignty of other
states, and internally, nations should respect the dignity and fundamental
rights of all persons within the state. Former UN Secretary General Kofi
Annan captured the shift in sentiment that state sovereignty is not absolute
during a historical speech in Geneva, Switzerland, in April 1999. “No gov-
ernment has the right to hide behind national sovereignty in order to violate
the HR or fundamental freedoms of its people. We will not and we cannot
accept a situation where people are brutalized behind national boundaries,”
he said.” While exceptions exist (e.g., China, North Korea, Iran), authoritar-
ian leaders realize they no longer have unconditional authority to repress
the inherent rights of citizens in their countries and that abusive policies
may generate diplomatic or economic consequences against their regime.
Nowadays, concepts like the “responsibility to protect” (only a concept,
not a legally binding treaty) are widely accepted as an international obliga-
tion and, as in Libya in 2011, have spurred nations to action to prevent mass
atrocities inside a sovereign state. The idea of universal jurisdiction has
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also become popular, leading to international bodies prosecuting politi-
cal or military leaders who hide within state borders after having commit-
ted crimes against humanity or other gross violations of HR against their
citizens.” Modern institutions, such as the UN, the International Criminal
Court, and other special tribunals have demonstrated that there are limits
to the decisions and policies of national leaders.” During the International
Criminal Tribunal for the Former Yugoslavia, for example, judges expressed
the limitations of governments to abuse their citizens. “It would be a travesty
of law and a betrayal of the universal need for justice, should the concept of
State sovereignty be allowed to be raised successfully against HR. Borders
should not be considered as a shield against the reach of the law and as a
protection for those who trample underfoot the most elementary rights of
humanity,” the judges wrote."”

The Nature of Contemporary Conflicts

All this good news about the general peace among nations is not to say
that there are not serious security issues in many countries in the 21st cen-
tury. The U.S. Department of State lists 61 foreign terrorist organizations
(FTOs)—many of them radical Islamic groups operating in the Middle East
and Africa—that have launched attacks against civilians in dozens of coun-
tries.”® Additionally, organized crime groups in Mexico and the Northern
Triangle nations of Central America (El Salvador, Honduras, and Guatemala)
have made these nations the most violent countries in the world, more so
than even the war-plagued Iraq, Afghanistan, and Yemen.” Bloody conflicts
have ravaged many African countries including Rwanda, the Democratic
Republic of the Congo (DROC), and Sudan.

These violent internal conflicts (low intensity conflict is a misnomer
because the confrontations are often as violent as conventional war) represent
a significant paradigm shift, one legal scholars and lawyers have struggled to
understand. Modern conflicts remain very violent, but the legal guidelines
developed for conflicts in the 20th century don’t provide adequate direction
for 21st century confrontations. The regulations that govern the use of force
on the battlefield have become so blurred that even the world’s leading schol-
ars cannot agree on the rules. Military forces must navigate these treacherous
conditions on their own. Civilians and non-combatants often bear the costs
of the confusion. As one scholar described it, “a clear demarcation between
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a state of peace and one of war no longer exists. Understanding the rules is
half the battle.”*

In many ways, modern conflict is more like police work than encoun-
ters between military forces.”’ The opponent frequently consists of irregular
forces that blend into the population rather than a conventional force that is
easily distinguishable from civilians, wears identifying insignia, and openly
carries arms. In many cases, the “enemy” is a well-armed criminal who uses
violence to profit from his or her illicit activities. Frequently, individuals
in the community may be participating in the criminal economy in order
to make money (lookouts, informants, drug lab workers, and drivers, for
example) but aren’t armed and shouldn’t be considered a direct threat toward
security forces. At the same time, because of the proliferation of small arms
in many countries, legitimate members of the community may be armed for
self-protection or as part of a neighborhood watch organization or a local
militia. In other words, an individual with a weapon should not automati-
cally be considered a threat. In these cases, it is difficult to determine who
is an armed criminal and who is a member of local law enforcement groups.

Figure 4. Philippine police control protesters outside the U.S. embassy in Manila
in 2017. The level of violence has grown so high in many countries that the
armed forces are required to support or replace the police. Photo by Newscom
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Additionally, in contemporary low-intensity conflicts, the front lines of the
battlefield are constantly shifting and often indistinguishable, blurring the
lines between the combatants and non-combatants. For these reasons, con-
temporary security operations require a mix of law enforcement skills very
different from conventional military training. Domestic law enforcement
operations require a vast amount of discretion and diplomacy, and lethal
force should be considered the recourse of last resort.??

Against violent criminal groups, many governments have few other
options other than to deploy their own militaries to the streets to control
the violence. However, using military forces in law enforcement operations is
a dangerous solution, one fraught with complications. Soldiers are normally
accustomed to using military firepower and heavy weaponry to annihilate
the enemy.

As the former UN High Commissioner for Human Rights Navi Pillay
put it:

I understand that in extraordinary circumstances difficult deci-
sions have to be taken—Ilike the use of the military in public order
functions—while a State builds the capacity to protect its citizens
according to the rule of law. But such exceptional measures must
remain true to their nature—extraordinary, and limited in time.
And they must be carried out under civilian control and within the
boundaries set by human rights standards and principles.*

Before being assigned law enforcement duties, soldiers need extensive
retraining to learn to fight an enemy that is mixed among the people, situ-
ations that require a large amount of discipline, discretion, and caution.
Soldiers without the proper training or education may commit operational
errors that jeopardize their legitimacy among the civilian population. For
military forces unprepared for these types of operations and not equipped
with nonlethal weapons, there are few options between shouting and shoot-
ing. A young soldier handed a rifle without training on escalation of force
(EOF) tactics or de-escalation techniques may resort to lethal force too
quickly when other effective nonlethal tactics are viable options. His or her
weapon may also be inappropriate for the circumstances; a military rifle fires
a higher-velocity round, has much more energy, and can cause much more
harm to civilians than standard police arms. Hence, the deployment of the
military in these instances carries serious risks for civilians in crime-affected
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regions, and have negative repercussions for national, strategic, and opera-
tional interests of the military institutions and governments that they rep-
resent. As General H.R. McMaster wrote, “soldiers trained exclusively for
conventional combat operations may be predisposed toward responding with
all available firepower upon contact with the enemy. Such a reaction might
result in the unnecessary loss of innocent life and run counter to the overall
aim of operations.”* For these reasons, it is essential that SOF who provide
tactical training to military forces in more than 100 countries around the
world understand the evolving nature of conflict and the rules on the use of
force in contemporary warfare.

Figure 5. Protestors attack Honduran soldiers in Tegucigalpa, Honduras, during
the 2009 constitutional crisis. Honduran military leaders ordered their units to the
streets to control violent protests but did not equip them with nonlethal weapons
nor issue them live ammunition because of fear it would result in a massacre of
civilians. Photo by Associated Press/Esteban Felix/used with permission
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Chapter 2. Fundamental Principles of
LOAC, Human Rights (HR) Law, and
Criminal Law

The changes to the inviolability of state sovereignty and the nature of
warfare also require a need to update the rules that govern the use
of force. Conventional state-on-state conflicts, like those of World War II,
are primarily governed by the LOAC described in the Hague Conventions
of 1907, the GCs of 1949, and the Additional Protocols of 1977. Although
some laws existed before 1945, the vast majority of international treaties
that govern the use of force or protect the rights of citizens of a country
were developed as a result of the atrocities committed during World War
I1.>> Abuses by the Nazi regime against German citizens and by Japanese
soldiers in occupied territories in Asia spurred world leaders to launch a
series of international HR treaties to protect citizens of a country from its
own government. The post-war period saw a flood of international declara-
tions and treaties to protect the fundamental HR of individuals and their
property. This chapter provides a brief historical summary of how LOAC,
HR, and criminal law evolved following World War II.

The Law of Armed Conflict (LOAC)

The LOAC, also referred to as International Humanitarian Law (IHL), govern
the actions of security forces and other participants during armed conflicts.?®
The laws were developed to limit excessive amounts of force during conflicts
between states and against OAG, to protect the rights of non-combatants
such as civilians, medics, and members of the press, and to protect civilian
property. As one LOAC treaty puts it, the laws of war are intended to, “alle-
viate as much as possible the calamities of war.”?” Many of the LOAC rules
were developed by military representatives who had witnessed the horrors of
war first-hand and wanted to limit the unnecessary suffering that commonly
occurs during armed conflicts.”® By reaching agreements on restrictions on
certain types of weapons and their use during war, armies hoped that their
opponents would follow suit, a form of reciprocity that would prevent the
most horrific of offensive actions during fighting.
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Since the end of the world wars, governments have agreed to a series
of laws designed to regulate hostilities and suffering on the battlefield. In
1949, under the guidance of the (ICRC), the four GCs were developed. The
GCs are well accepted by the international community; every country in
the world (including the United States) has ratified the four principal GCs
and adhere to their principles.” For example, the U.S. ratified the 1949 GCs
in 1955 and has signed but not ratified Additional Protocols I and II. Under
other LOAC treaties, many governments have agreed to no longer employ
chemical or biological weapons, use cluster munitions or land mines that
remain active indefinitely, use bullets that flatten or expand in the human
body, use weapons or arms that cannot be detected by x-rays in the human
body, use blinding laser weapons, fire on civilian populations to defeat their
will to fight, “carpet bomb,” or use siege tactics to starve or deny medical
supplies to trapped civilians.

Since the end of World War II, the number of state-on-state conflicts has
steadily declined. However, at the same time conflicts between nations have
decreased, societal warfare and internal disputes—those within the borders
of a country—have increased. In 1977, following a series of international
conferences sponsored by the ICRC and attended by some of the world’s
leading humanitarian experts, two new international treaties on the use of
force during armed conflict were introduced. Additional Protocol I added
over 100 new articles to govern IACs, particularly to address new develop-
ments in modern warfare (such as the rights of guerrilla fighters) and to
clarify existing humanitarian law statutes. As of early 2020, 174 countries
have ratified and accepted Additional Protocol I. Simultaneously, Additional
Protocol II was developed to clarify rules for armed conflict against armed
non-state actors (e.g., guerrilla forces, insurgents, and rebel armies) within
the borders of its country. These are referred to as NIAC. Additional Protocol
IT attempts to clarify the rules for fighting these armed groups, particularly
with regard to participants in the conflict who may play temporary roles
as armed participants. As of early 2020, more than 160 countries have rati-
fied Additional Protocol II. Despite the concerted effort to develop detailed
rules for internal conflicts, some critics contend that NIAC rules are still too
ambiguous and do not provide sufficient details for governments to follow
when armed groups fight against government forces.

Together, the GCs of 1949 and the Additional Protocols of 1977 are con-
sidered the principal references for modern armed conflicts.
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The ICRC has a unique role as the internationally-recognized “guardian”
of LOAC.*® The organization plays a neutral and independent humanitarian
role to assist victims of armed conflict and other situations of violence (i.e.,
disturbances internal to a country). Coupled with the Red Crescent Move-
ment, the ICRC assists humanitarian efforts in nearly 100 countries and in
dozens of conflicts around the world. In addition to monitoring conflicts,
the ICRC plays a role in facilitating discussions on emerging issues in inter-
national humanitarian law such as the features of NIACs, what constitutes
direct participation in hostilities (DPH), and the impact of new technology
on the conduct of hostilities.”

The most well-known LOAC elements include the principles of military
necessity, humanity, discrimination, and proportionality. The first principle,
military necessity, permits combatants to use the amount of force neces-
sary to ensure the defeat of the enemy as long as it is not forbidden by law.
Humanity, the second LOAC principle, requires that conflict participants
only use the amount of force necessary to achieve military objectives. In
other words, tactics that cause unnecessary suffering beyond that required
for legitimate military purposes are prohibited. This means that weapons that
cause needless suffering—such as projectiles with glass, plastic, or poison—
are forbidden. Discrimination (also referred to as distinction) is the most
important principle. It requires that participants in a conflict only use force
against combatants and military objectives. They must take precautions to
ensure they do not intentionally target non-combatants or civilian property.
Last, proportionality requires combatants to avoid excessive loss of civilian
life or property in relation to the desired military objective. A commander
must determine if the expected incidental injury resulting from an attack,
including harm to civilians and damage to civilian objects, would be exces-
sive in relation to the concrete and direct military advantage anticipated to
be gained from the attack.”

It is imperative to recognize that LOAC permits the death of civilians if
the principles mentioned above are taken into account during the targeting
and decision-making process. In other words, civilian deaths may be justi-
fied through LOAC even if civilians are not the object of an attack—if the
target is considered a lawful military objective, is militarily necessary, and
if the civilian deaths are not excessive in relation to the military advantage
achieved through the attack. As one legal scholar puts it, “as long as the rules
of the game are observed, it is permissible to cause suffering, deprivation
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of freedom, and death.”* This repre-

In other words, civilian deaths sents an immense amount of respon-
may be justified through LOAC sibility for soldiers and commanders
even if civilians are not the who can make life-or-death decisions
object of an attack—if the target  for civilians on the battlefield.

is considered a lawful military There is a lot of subjectivity in the
objective, is militarily necessary, tactical assessment a commander can
and if the civilian deaths are not ~ make with regard to the principles
excessive in relation to the mili- of warfare and the use of force. For
tary advantage achieved through  example, targets are not supposed to
the attack. be attacked unless they constitute a

lawful military objective, one that
provides a “concrete and direct military advantage.”* But what is considered
a measurable military advantage may vary between individuals. Likewise, the
principle of proportionality is sometimes determined by how much suffering
may result from the attack. Any pre-attack assessment should consider the
number of nearby civilians, the explosive range of the weapon to be used,
and the relative importance of the military target. Proportionality is also
intended to avoid wanton destruction and unnecessary suffering, again a
qualitative rather than quantitative assessment. For example, if a terrorist
safe house is about to be bombed, how many nearby civilians may be put at
risk of death or injury? None? Five? Twenty?

Grave breaches or violations of LOAC are considered war crimes and are
defined as severe violations of IHL that occur as part of a largescale plan or
policy. These atrocities often occur during conflicts as killing becomes com-
monplace and normalized, the enemy is dehumanized, and soldiers suffer
from battlefield psychological trauma, or even from being recklessly aggres-
sive with the use of military force.” There are dozens of types of war crimes
including intentionally killing civilians or prisoners, torture, unnecessarily
destroying civilian property, using human shields, rape, recruiting child
soldiers, and violations of the principles of warfare listed in the previous
paragraphs.’® War crimes are different from crimes against humanity. The
latter are grave breaches of HR law that can be committed during times of
both peace and war. These will be examined in the next section.?”
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International Armed Conflicts (IAC) and Non-International
Armed Conflicts (NIAC)

One of the principal objectives of this manuscript is to explain the tactical
and legal differences between International Armed Conflicts (IAC), NIAC,
and internal disturbances. There are important differences between the
use of force rules under each circumstance and it is critical that U.S. SOF
understand these distinctions. The first category (IAC) is governed by LOAC
and permits the use of military firepower, conditions that most professional
militaries are frequently trained in and indoctrinated. Events that occur
during an IAC are said to happen during the “conduct of hostilities” or the
“hostilities paradigm” according to the term preferred by legal scholars.

As mentioned in the previous chapter, IACs are rare in the 21st century.
According to the Geneva Academy of International Humanitarian Law and
Human Rights, only a handful of countries are involved in state-on-state
IACs.*® However, OAG like terrorists, insurgents, paramilitaries, or mafias
exist in some countries.” When these groups reach a certain threshold of
organization and violence against the state, they are designated as “organized
armed groups.™® These conflicts are not occurring between two countries,
but are internal to a country. For that reason, they are referred to as “non-
international armed conflicts” or NIACs. Like IACs, they are governed by
LOAC rules (specifically common article 3 of the GCs and Additional Pro-
tocol II) and occur during the “conduct of hostilities” or the “hostilities
paradigm.” However, because NIACs occur within the borders of a country,
HR that are the responsibility of the national government also apply. For
that reason—the simultaneous application of LOAC and HR law—it is very
difficult to ascertain which rules for the use of force apply at the moment of
the confrontation.

Criteria for the use of force in NIACs are contained in Article 3 of the GCs
and the Additional Protocol II. In general, the NIAC threshold is reached if
the situation meets two criteria: “a minimum level of intensity and duration”
and when the armed group “is organized and has the capacity to engage in
military operations.™ Additional Protocol II sets an even higher threshold
to be declared an armed conflict. It requires that the armed group be under a
responsible command and exercise such control over a territory as to enable
them to carry out sustained and concerted military operations.*
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Range of Conflict !!E of Conflict Governed !! .

International Armed Conflict (IAC)  International Humanitarian Law:
(state on state) 1. Geneva Conventions, Article 2 (1949)
2. Additional Protocol I (1977)
3. International Human Rights Treaties

War

International
National
International Humanitarian Law:
1. Geneva Conventions, Article 3 (1949)

Additional Protocol Il (1977

Non-International Armed Conflict

Internal Disturbances Human Rights Law:
(banditry, riots, skirmishes, organized 1 National Criminal Law
crime activity, short-lived rebellions or 2. International Human Rights Treaties

insurgencies, indigenous protests)
Peace

Figure 6. Legal Guidance on the Use of Force.

From the international perspective, the use of force during armed conflicts is
governed by the IHL such as the GCs and the Additional Protocols. Certain non-
derogable HR protections—those that cannot be suspended for any reason—also
exist during armed conflicts. For this reason, HR are considered to exist at all
times, during peace or war. However, during internal disturbances (called “other
situations of violence” by the ICRC), only criminal law and human rights law
apply. Source: Author
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Legal scholars may look at a number of factors to determine if the armed
group meets the intensity and organization requirements: the existence of a
command structure; disciplinary rules and mechanisms within the group;
the existence of a headquarters; control of territory; the ability of the group
to gain access to weapons, other military equipment, recruits, and military
training; its ability to plan, coordinate, and carry out military operations,
including troop movements and logistics; the ability to define a unified mili-
tary strategy and use military tactics; and its ability to speak with one voice
and negotiate and conclude agreements such as ceasefire or peace accords.*’

Table 1. Criteria for Determining OAG Status. Source: Louise Arimatsu and
Mohbuba Choudhury/Chatham House/The Legal Classification of the Armed
Conflicts in Syria, Yemen and Libya

Intensity Threshold Organizational Threshold
+ the gravity of attacks and their + the use of internal regulations or
frequency; disciplinary rules;
+ the territorial extent of the violence; | < the nomination or presence of a
+ the collective character of hostilities; spokesperson;
+ the extent of response by + the issuing of orders, political statements
government forces; and communiqués;
« the type of weapons used by parties | * the establishment of headquarters;
to the conflict; + the capacity to launch coordinated action
+ the number of people displaced by between the armed units;
the fighting. + the ability to recruit new members;
+ the capacity to provide military training;
+ the creation of weapons distribution
programs;
+ the use of uniforms and similar
equipment;
+ participation in political negotiations.

The U.S. war against the Islamic State, al-Qaeda, and a number of other
terrorist groups, for example, are NIACs.* The U.S. and its coalition partners
are not fighting against another state’s armed forces, but against OAGs. Many
of the terrorist groups have command and control structure, have control
of territory, and can carry out intense and sustained combat operations.*
Consequently, the U.S. can attack these groups with military firepower in
accordance with the article 3 of the GCs and Additional Protocol II.
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The third category, internal disturbances, referred to as “other situations
of violence” by the ICRC, has very restrictive rules on the use of military
force and require tactics akin to those used by the police. Events that occur
in these circumstances happen during the “law enforcement paradigm.”
They are governed by HR law and domestic criminal law.

When Do the Laws of Armed Conflict Apply?

LOAC rules only apply during an IAC (state on state) or during a NIAC
(versus an OAG).*® The definition of when an armed conflict occurs is very
simple. An armed conflict exists when “a government resorts to armed force
against another country or against an OAG, regardless of the reasons or the
intensity of the confrontation.”™ If no armed conflict exists, then by defini-
tion LOAC rules do not apply and the crisis falls into the category of internal
disturbances that are governed by criminal law and HR law under the law
enforcement paradigm.

During a NIAC, the lines quickly blur. State security forces may be com-
bating OAGs with LOAC rules but, at the same time, civilians that require
HR protections are often present. Because most members of an OAG are
indistinguishable from civilians, soldiers
Because most members of  and police have to be able to rapidly assess
an OAG are indistinguish- who they are confronting in order to use
able from civilians, soldiers the right tactics. Marcus Luttrell, the “lone
and police have to be able  survivor” of the ill-fated Navy Special War-

to rapidly assess who they fare reconnaissance mission in 2005, wrote,
are confronting in order to “The truth is, in this kind of terrorist/insur-
use the right tactics. gent warfare, no one can tell who's a civilian

and who’s not. Half the time, no one knows
who the goddamned enemy is, and by the time you find out, it might to be
too late to save your own life.™*

Operational circumstances on the battlefield can shift rapidly between
the LOAC and the law enforcement paradigm. In March 2003, when U.S.
and international coalition forces invaded Iraq, allied forces were fighting
an IAC against Iraqi state forces like the Republican Guard. Major combat
operations were declared completed by May of that year as the Iraqi Army
surrendered or was defeated. But in 2004, the Iraqi insurgency broke out
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and the warfare became a NIAC against irregular forces. Rules on the use
of force shifted, something most U.S. soldiers were unaware of.*’

To muddy the waters even further, it’s possible for a number of IACs and
NIACs to occur in a single country simultaneously. Take Syria, for example.
In the years after the Syrian crisis erupted in 2011, the Syrian government
had brief armed encounters with Turkey and Israel.”® These were consid-
ered to be IACs with the Syrian government. At the same time, the govern-
ment of Bashir Al-Assad was fighting against a number of OAGs such as the
Free Syrian Army and the Syrian Democratic Forces. These confrontations
constitute a NIAC because the opposition groups had reached the required
threshold of organization and violence. OAGs could also be fighting against
each other as was the case of the Islamic State and the Kurdish militias. And,
since the Syrian armed forces were fighting within their own country, they
also had responsibility, in accordance with international law, to protect the
HR of their own citizens.”!

Confused? You are not alone. Being able to decipher which legal circum-
stances exist and consequently which rules on the use of force can be applied
is nearly impossible when all three conditions are occurring simultane-
ously. Even combat-experienced soldiers are challenged by the conditions
on the blurred battlefields of modern conflicts. SOF soldiers and sailors
interviewed for this monograph are reluctant to address the murky legal
issues during training in other countries because it is so difficult to explain
the rules between laws of war and law enforcement. And military lawyers
and legal scholars have struggled to produce comprehensible guidelines on
the use of force that can be applied in the rapidly changing environment.

As table 2 demonstrates, the majority of countries—83 percent by this
author’s calculation—have security challenges that fall below the threshold
of an armed conflict into the third category of internal disturbances.** The
conflicts in this third category involve low intensity confrontations such as
banditry, skirmishes, social or political protests, short-lived insurrections,
or episodic riots that occur within the country’s borders. These disputes fall
below that level of violence and organization common in armed conflicts
and are managed by law enforcement rules, not the laws of war. Under these
circumstances, LOAC does not apply as there is no armed conflict per the
legal definition of the term. Instead, military forces conducting law enforce-
ment are required to use police tactics, techniques, and procedures. Peter
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Maurer, president of the ICRC, summed up the challenges of contemporary
warfare recently when he said,

We must navigate between legal systems. We can’t anymore focus
exclusively on international humanitarian law, because we are not
anymore exclusively in a clearly defined space of either internal or
international armed conflict. We have to, therefore, also expand on
international human rights law, criminal law, national legislation,

or counterterrorism legislation amongst others.”

Table 2. Typology of Conflicts Worldwide. Source: Geneva Academy of Inter-
national Humanitarian Law and Human Rights

Type IAC NIAC Other Situations
of Violence

Description | State on State conflict | State vs. OAG, a form of | Internal

internal conflict disturbance that
does not rise to
the level of armed

conflict
Currently | 7 involving 11 51in 23 countries Approximately 165
active? countries plus countries
coalition of 14 nations
fighting vs. Syria
Percentage of | ~ 5 percent of ~ 12 percent countries | ~ 83 percent of
all countries | countries countries

From the author’s 20 years of experience working with PNs in Africa,
Europe, and Latin America, few militaries understand the differences
between these classifications or how to distinguish between them opera-
tionally. One senior U.S. military legal expert described PN legal training as
“woefully inadequate.”* Based on more than 70 interviews conducted for this
monograph and the author’s two decades of managing security cooperation
programs with PN, most foreign military forces are unprepared for the new
nature of contemporary warfare. This represents an important opportunity
for U.S. SOF that often lead security cooperation efforts with U.S. partners.
It is critical that U.S. SOF who frequently train and interact with PN mili-
taries understand the legal and tactical differences between the three types
of contemporary conflict. Since the majority of contemporary conflicts fall
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into the law enforcement paradigm, it is prudent that U.S. SOF have some
familiarity with those rules. And since nearly all of our PNs are operating
internally to their country, they are required to apply HR standards in order
to protect the citizens of that country. U.S. SOF working with these PNs
should, therefore, be aware of the legal operating parameters of basic law
enforcement and HR law.

Human Rights (HR) Law

Like LOAC, international human rights law (IHRL) is a relatively new feature
in international politics. Like LOAC, elements of HR existed far before 1945.
But both fields of law sprang forth from the dust of WWII, prompted by
decision makers who felt compelled to prevent a repetition of the atrocities
committed during the war.”® In 1945, the UN was established “to reaffirm
faith in fundamental HR, in the dignity and worth of the human person, in
the equal rights of men and women and of nations large and small.” On
10 December 1948, the UN adopted the Universal Declaration of Human
Rights (UDHR) which further developed the ideas of human rights through
30 articles on inherent individual rights such as the right to life, liberty, a
fair trial, freedom of expression, and protection from slavery, torture, and
arbitrary arrest. Human rights advocates developed a series of requirements
for governments that provide protection for individuals against violations
of their fundamental freedoms. They are based on the dignity and worth of
each person regardless of their race, color, sex, religion, or political status.

Through the 1960s, 1970s, and 1980s, the international community cre-
ated dozens of important HR treaties to compel governments to respect
the individual rights of its citizens. The most well-known of these are the
International Covenant on Civil and Political Rights (ICCPR) and Interna-
tional Covenant on Economic, Social and Cultural Rights (ICESCR). These
two treaties, along with the UDHR, form the International Bill of Human
Rights. The ICCPR and the ICESCR are nearly universally accepted by the
community of nations®” and form the basis for the national constitutions
and criminal justice systems in more than 200 countries and territories.
Dozens of other treaties address basic rights of individuals (e.g., right to food,
education, land, and clean water, for example) and protection of vulnerable
groups such as women, children, the disabled, indigenous peoples, minori-
ties, refugees, immigrants, elderly people, and journalists.
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Figure 7. The Diversity of HR. Modern day HR covers a broad range of important
issues. This list of more than 40 HR topics is drawn from nearly 200 HR issues
tracked by the United Nations Office of the High Commissioner for Human Rights
(OHCHR). Based on the author’s experience, the HR marked in white font are
the ones that U.S. SOF are most likely to encounter while conducting training
with PNs. Source: Author

Many of these HR treaties also establish the baseline for civil and politi-
cal rights that are fundamental to a developed democratic government. For
example, citizens in a democratic state should have the right to freedom of
expression, assembly, and to choose their own religion. Other HR treaties
inform the criminal or justice systems that governments are required to
follow in order to protect the rights of individuals. Still others include, but
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are not limited to, protection from torture, prohibition of slavery and forced
disappearances, rules about capital punishment, and the importance of an
independent judiciary.

Human rights can be thought of in two ways: positive obligations and
negative obligations. Positive obligations are ones that the state is required
to provide for its citizens such as education, food security, and assistance
during emergencies. In contrast, negative obligations refer to the govern-
ment’s commitment to protect the rights of individuals, normally by not
doing something that is prohibited. Examples of negative obligations include
arbitrary arrest, prolonged detention, and preventing suspects from receiving
a fair trial and legal representation.®®

Each country that ratifies an international HR treaty is also expected to
develop the governmental institutional means of implementing, enforcing,
and tracking the effectiveness of the policies. This requirement to institu-
tionalize HR within the government can often significantly transform the
government and the politics of the country.

It is important to remember that modern HR were developed to protect
citizens from the abuses of their own government. As one scholar put it, it is
about “protecting the governed from their governments.”’ States can wield
an immense amount of control over their constituents and those authorities
can rapidly turn abusive. Professor R. J. Rummel estimated that during the
20th century, government forces killed over 200 million of their own citizens,
a term he phrased “democide.”® For example, the state-induced famine in
the Soviet Union from 1929-1933 resulted in an estimated six million deaths
by starvation. The Nazi regime killed hundreds of thousands of German
citizens during the Holocaust (as well as millions of others outside German
borders). More than 15 million Chinese may have starved to death during the
Great Chinese Famine of 1959-1961. The Cambodian government led by the
Khmer Rouge murdered 1.5-2.0 million political opponents from 1975-1979.%

Because governments are responsible for ensuring HR to their citizens,
only the state or its representatives can commit HR abuses.®* This is an
important aspect of HR law that many students do not understand.® If crimi-
nals or terrorists commit atrocities against civilians—torture, indiscriminate
attacks, hostage taking, or even the depraved beheadings of captives by the
Islamic State—aren’t they committing HR violations? The answer is no. From
a legal perspective, criminals or members of OAGs who commit crimes are
not violating the HR of their victims; they are committing crimes that are
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against the laws of their country or international criminal law. Human rights
are designed to protect individuals from actions of their own government.
Therefore, only duly-designated agents of the state—normally police officers
and members of the military—can commit HR violations because they are
representatives of a legitimate government who are obliged to follow the law.

Additionally, because a government is obliged to provide security for its
citizens, HR violations can occur when security officials do not take action
when they could have or should have. This is sometimes referred to as act
of omission, in contrast to an HR violation that occurs because of an act
of commission. Here is an example. Military forces with responsibility for
security in a remote part of a country know paramilitary forces are moving
toward a village in which the inhabitants of the village are allegedly sup-
porting an insurgent group. If the military knows that violence may occur
and atrocities against civilians are likely to happen, they are obligated to
intervene against the paramilitaries to protect the villagers. The inhabitants
of the village are citizens of the country and therefore considered to be under
the protection of the government. If the military forces do not act to prevent
the atrocities or crimes against the villagers, the soldiers could be considered
complicit in the atrocities. Or if a police officer knows his partners are abus-
ing detainees, he or she may be responsible for any HR violations that occur
because of a failure to prevent or report it. There are countless other examples
of cases in which security force officials can ignore abuses committed by
others: assault of prisoners, opening fire on protesters, or arbitrary arrests,
for example. The bottom line is that government agents are required to be
proactive in the enforcement of HR protections by peers and subordinates.

Human rights law applies during all times—during conflict as well as
during times of peace.®* However, some HR can be temporarily suspended
during emergencies. Nearly every government reserves the right to declare
a state of exception following a national crisis such as a terrorist attack or a
natural disaster. In some nations, this permits authorities to suspend civil
and political liberties, cancel habeas corpus, deploy significant security
forces, outlaw political organizations or gatherings, indefinitely detain sus-
pects, limit free speech, try civilians in military courts, and declare curfews
until order can be restored and the situation is under control. The length of
the state of exception should only last that amount of time that is required
by state forces to restore law and order. Normal political and civil liberties
should be reinstated as soon as possible. That said, states of exception can
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be easily manipulated by authoritarian governments. For example, President
al-Assad and the Syrian government had a state of emergency in place for 48
years, an under-handed effort to suppress political opposition, detain pro-
testers, and take authoritarian action against opponents. Likewise, President
Hosni Mubarak in Egypt had a state of exception in place for more than 30
years.

Some HR can never be suspended: the right to life, the prohibition against
slavery, torture, rape, hostage taking, human shields, kidnapping, racial
discrimination, and deportation of minorities. These rights are considered
non-derogable and are never permitted to be suspended or denied under
any circumstances.®

When a norm has become widely accepted among nations (e.g., the pro-
hibition against slavery), it is considered customary international law. Two
criteria are generally used to determine if something has become customary.
First, a practice that is regularly and consistently exercised over a period of
time is accepted as customary law (state practice). Second, the belief that the
practice is obligatory for governments (opinio juris).*® Some legal experts
would add a third element: that the practice is taken by a significant number
of states and not rejected by a significant number of states. Governments,
therefore, do not have to have ratified a treaty in order to abide by rules
that have become customary. The GCs and many international HR trea-
ties are now considered to be customary and therefore obligatory for all
governments. No states, for example, shall practice slavery, torture, cruel,
inhuman or degrading treatment or punishment, arbitrary arrest, or racial
discrimination.

Gross violations of HR are crimes against humanity and include murder,
enslavement, forcible transfer of a population, severe cases of imprison-
ment, torture, rape, sterilization, and enforced disappearances. They can
occur anytime, during war or peace. To rise to the level of a crime against
humanity, these crimes cannot be episodic, but rather must be committed
as part of a widespread or systematic attack by a government, a group, or
even an individual.¥
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Table 3. Principal Differences Between LOAC and HR Law. Source: Author

insurgents, non-combatants,
and civilians.

Issue LOAC HR Law
Applicability Applies in international Applies in times of war
conflicts between nations or peace. Addresses the
or non-international internal universal rights of citizens
conflicts against OAGs. in their countries.
Participants* Combatants, belligerents, Fighters, criminals, and

civilians.

Principal References

GCs |-V (1949) and Additional

UDHR (1948), ICCPR,

noncombatants, wounded,
prisoners, etc. More recent
treaties include the use of
chemicals, mines, biological,
and laser weapons.

Protocols (1977). ICESCR.
Institutional oversight and | ICRC. UN, particularly the
management OHCHR.
Main issues Rights of combatants, Political and economic

rights, rights of women,
children and people
with disabilities, slavery,
forced labor, racism,
torture, and enforced
disappearances.

Principles regarding the
use of force

Discrimination, humanity,
necessity, proportionality, and
precaution.

Legality, account-
ability, necessity, and
proportionality.

Violations

Gross violations of LOAC are
“war crimes.” “Crimes against
humanity” and genocide can
also occur during war.

Gross violations of HR
are “crimes against
humanity” and can occur
during times of war or
peace.

*In NIAC, members of OAG are not considered combatants
and do not have combatant privileges.

The UN has formed a system that permits periodic reviews of the com-
pliance of the HR treaties that nations have ratified. On a rotating basis,
every four years the OHCHR conducts an assessment—called the Universal
Periodic Review—in which national governments present their efforts to
implement the HR treaties they have ratified to a team of experts in Geneva,
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Switzerland. The OHCHR is represented by a committee of experts who
oversee compliance of the treaty. Additionally, the High Commissioner has
a team of special envoys—rapporteurs—that he or she can deploy to the HR
hotspots around the world to offer assistance to those in need.

Similar to the UN system, a number of regional courts also oversee the
implementation of HR by nations. The European Court of Human Rights in
Strasbourg, France is undoubtedly the most active and, since its establish-
ment in 1959, has had a significant role in the implementation of HR among
the 47 countries within its jurisdiction. Likewise, the Inter-American Com-
mission of Human Rights in Washington, D.C. (established in 1949) and its
sister institution the Inter-American Court of Human Rights in San Jose,
Costa Rica oversee compliance of the 1959 Inter-American Convention on
Human Rights. The African Court on Human and Peoples' Rights in Arusha,
Tanzania was established in 2004 and is the most recent regional HR orga-
nization. Thirty African countries (out of 54) have ratified its charter and
accepted its jurisdiction.

Why do HR violations occur? In this author’s experience of teaching HR
for more than 10 years and studying Latin American militaries for 25 years,
HR violations occur for a number of reasons. These are the same reasons that
LOAC violations may occur during an armed conflict. The most common
reasons are a lack of adequate training and education. The rules on the use
of force are inherently complex, particularly in the contemporary condi-
tions in which the lines between civilians and fighters are easily blurred and
security forces have to make life and death decision based upon imperfect
information. Soldiers accustomed to using military weapons or those unfa-
miliar with rules on the use of force in the law enforcement paradigm can
often unintentionally harm civilians. As the ICRC puts it, “it is unsound in
law and potentially dangerous in practice to train and equip armed actors
exclusively on the standards for the use force under LOAC when, in fact, they
engage—even if infrequently—in law enforcement activities.”®

The second reason HR violations occur is for a lack of leadership among
senior officials who neglect to emphasize the importance of respect for HR
to their subordinates. Soldiers and police know how to follow orders, but if
there is a perceived ambivalence about HR among senior officers, the mes-
sage may be interpreted by members of the security forces that HR are less
urgent than other operational requirements such as engaging the enemy or
unit force protection. Third, often times the mission is poorly defined or
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inadequately articulated. For example, if the mission is to improve security
in an area, the security forces could achieve that objective through offensive
action against known enemy positions, removing popular support for the
opponent, or providing enhanced security for civilians. The latter, of course,
puts a focus on citizen security and adherence to HR precautions while the
first strategy might involve heightened risk for civilians.

A lack of confidence in the justice system is another source of HR viola-
tions. In many countries, suspects who are arrested often escape punishment
because the justice systems are overtaxed or understaffed. Perpetrators may
be released because of lack of institutional capacity to prosecute them (e.g.,
proper custody of evidence or legal technicalities) or because the system
is corrupted by organized crime. Additionally, many penitentiaries in the
developing world are often under the control of organized crime groups
comprised of prison inmates. A suspect’s time in jail can actually turn him
into a hardened criminal with deeper ties to organized crime than when he
began his prison sentence.*” For these reasons, members of the security forces
frustrated by the level of impunity or lack of accountability for suspected
criminals may decide to apply a form of street justice or vigilantism rather
than properly turn suspects over to authorities to be tried in a court of law.

The fifth reason for HR violations is because of a perceived need for
vengeance when soldiers or police see their colleagues killed or injured by
the opponent. Members of the security forces need an immense amount of
discipline to not exact revenge on an enemy or criminal who may have been
responsible for the death of one of their close friends or member of the unit.
Sixth, there is a tendency to dehumanize the opponent in order to make their
death or injury more justified or morally acceptable. Last, security operations
are extremely physically and mentally difficult. When soldiers or police are
exhausted and emotionally spent, they may make poor choices that they
would have avoided during normal conditions.”

Criminal Law

The third category of law to be examined in this chapter (after LOAC and
HR law) is criminal law. In most countries, HR laws serve as the basis for
the criminal or penal laws of the country.” For example, HR treaties such as
the ICCPR contain many of the political and civil liberties that are associ-
ated with criminal proceedings. These may include the right to a fair trial,
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presumption of innocence, due process, the right to vote, and the right to
peaceful assembly. Actions conducted under criminal law guidelines are
commonly referred to as the law enforcement paradigm.

Law enforcement officials are tasked with maintaining security and the
public order. They do so through their authority to arrest suspected crimi-
nals, take them before a lawful official to determine their guilt or innocence,
gather evidence, interview witnesses, conduct authorized searches of the
person and his or her property and, if necessary, detain them for the length
of their sentence. Perpetrators of crimes are held accountable for their actions
through the justice system.

Persons accused of and detained for criminal acts have a broad series
of rights. In accordance with the rules in most countries, they should be
assumed to be innocent until their guilt is clearly determined by qualified
justice officials. They must receive an explanation of what they are suspected
or accused of doing, they must be read their rights including the right not to
self-incriminate and the right to legal counsel, they must be given a chance
to contact family or friends to let them know of their detention, and they
cannot be confined for an extended period of time before having a judge hear
their case. Once the evidence against them is reviewed, if reasonable doubt
exists about their guilt, they should be freed.””

Figure 8. International peacekeepers from the UN conduct a crowd control
exercise with Kosovo police in 2018. Source: Reuters/Hazir Reka/Newscom
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Like LOAC, criminal law has its own fundamental principles on the use of
force that must be taken into account during each incident and particularly
while planning operations. The principles of criminal law are proportional-
ity, legality, accountability, and necessity (often referred to as P-L-A-N). The
first principle, proportionality, refers to the requirement that the offense and
the action taken to correct it or prevent it should be commensurate. Consid-
eration should be given to how the suspect’s civil rights might be infringed
upon. For example, arresting a suspect in front of the person’s children or
business colleagues might be disproportionately excessive if it can also be
done in a more discrete manner. The second principle, legality, refers to the
requirement that any criminal enforcement action must be supported by
a law that has been approved by legal authorities and is publicly available.
Accountability, the third principle, states that the law enforcement action
must be conducted transparently so that it can be judged within the limits
of the laws that authorize it. Evidence must be managed properly, the legal
rights of the suspect respected, and rules of due process followed. The last
principle, necessity, states that the action required (e.g., the use of force) must
not exceed the amount essential to accomplish the objective; no more force
than is needed should be used. For example, if a suspect can be persuaded
to surrender peacefully, there is no need for force.”

Police Executive Research Forum (PERF)

In the United States, a number of reforms to police tactics and techniques
have recently been recommended by the PERF in Washington, D.C. The
group convenes frequently to share best practices on police doctrine. From
2014 to 2016, for example, senior U.S. law enforcement officials from 75 major
cities met in four major conferences to share their experiences and develop
new police techniques. The representatives identified a number of police
techniques that should be reformed, according to their experiences. The
21-foot rule, for example, had become problematic. The rule was conceived
in 1983 in Salt Lake City Utah when a police instructor demonstrated that
a suspect within 21 feet of an officer could assault the officer before he or
she had time to draw a weapon and shoot. While it provided officers with
a situational awareness in which force may be required—a “safety zone” of
sorts—police officials around the United States also began to realize that the
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1. The first priority should be the sanctity of human life.

2. The situation should be approached with the idea that no force should
be necessary.

3. Lethal force should the last resort, not the first resort. Exhaust all
EOF techniques before resorting to lethal force.

4. Have nonlethal tools available.

5. Use crisis intervention strategies and training. Know mediation and
negotiation techniques. Ask yourself, “What can I do to de-escalate
the situation?”

Intervene if other colleagues use excessive or unnecessary force.
Don’t use force against others who are only a threat to themselves.

Don’t create excessive risk by antagonizing the situation or suspect.

© ® N o

Ask yourself, will other less injurious options also work?

10. Be cognizant of your implicit biases that may negatively skew your
perception of the situation.

Figure 9. Ten Basic Police Techniques for Military Personnel Conducting Law
Enforcement Operations. Source: Developed from Police Executive Research
Forum (PERF) and author’s own perspectives.

rule had become more of a “kill zone” in which deadly force was authorized
as soon as someone came within that distance.

Instead of having a specific distance in which to determine when to use
force, the PERF conference participants recommended police should con-
sider the totality of the situation. That is, police officers should think about
what other factors may be at play before making a decision on the use of
force. For example, does the subject appear to have a mental illness? Is he or
she threatening anyone other than himself or herself? Is the suspect using
a weapon in an offensive manner (aggressive or threatening) or a defense
manner (protecting himself)? As former Washington D.C. Police Chief Cathy
Lanier stated, “The question is not, ‘Can you use deadly force?’ but rather,
‘Did you absolutely have to use deadly force?””’* Based on those answers and
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other factors, police officers should choose the appropriate response rather
than use 21-feet as a rigid and inflexible guideline that triggers an automatic
response, one that may end in, as police officers put it, a “lawful but awful”
result.”?

Common within the use of force doctrine of many of the 18,000 U.S. law
enforcement agencies are also de-escalation techniques. Police officers are
trained to use methodological techniques to lower the tensions and tempers
during a crisis. Effectively administered mediation, persuasion, or nego-
tiation techniques are often the most important tools available to a savvy
and resourceful police officer. For example, officers are trained to talk to
the person in a calm voice—not take an
Effectively administered me- aggressive body posture, show empa-
diation, persuasion, or negoti-  thy for the individual, get the person to
ation techniques are often the  respond to open-ended questions, not
most important tools available  issue orders or ultimatums, and build
to a savvy and resourceful trust and rapport with the person in
police officer. order to reduce the amount of dan-
gerous emotions at play. Some officers
describe these techniques as “slowing the situation down” so it does not
result in violence against the suspect.”®

Additionally, police recruits had often been trained to “draw a line in the
sand.” That is, rather than permit a situation to go on interminably, police
believed they had to resolve the situation in a short amount of time. Police
leadership at the PERF conferences suggested taking as much time as possible
to resolve the situation peacefully and without resorting to force. Time is on
the side of the police officers and using de-escalation and crisis intervention
techniques gives the suspect time to cool down. It also gives the officers time
to build a rapport with the person. If necessary, officers should move away
from the individual rather than towards him or her.

Customs and Border Patrol (CBP) Use of Force Reforms

In the United States, police departments are not the only agencies conduct-
ing reviews of their use of force doctrine and policy. Following a number
of violent incidents on the U.S.-Mexico border, the U.S. CBP conducted
an exhaustive review of its use of force guidelines for the thousands of
border patrol officials who oversee security on the southern border.”” The
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CBP reforms enacted by Commissioner R. Gil Kerlikowske in 2014 were
published in new guidelines called The Use of Force Policy, Guidelines, and
Procedures Handbook.” It includes a number of transparency and account-
ability priorities as well as de-escalation techniques, officer presence and
communication, and training in less-lethal devices. It prohibits warning
shots because they are dangerous to bystanders, prohibits firing at individu-
als that are fleeing (unless he or she poses an immediate threat of bodily
harm or death to others), and forbids CBP officers from firing at moving
vehicles. The new guidelines also prohibit the use of deadly force against per-
sons throwing rocks that are not capable of causing serious physical injury
or death. “Frankly, we need to be better at admitting when we’re wrong or
where we’ve made a mistake,” Kerlikowske said. As a result of the reforms,
the number of uses of firearms dropped by two-thirds from 2013 to 2018.”

International Criminal Tribunals

Just as the OHCHR under the UN oversees state compliance with HR trea-
ties, the international community of nations has also developed organiza-
tions to prosecute alleged perpetrators of international crimes and oversee
international criminal law compliance. Many authoritarian governments
often abuse their authorities—think of modern day North Korea or Venezu-
ela—under the pretext of state sovereignty and national security. Until the
1990s, citizens of some countries had little recourse on how to seek justice.
The development of international criminal tribunals in the 1990s has signifi-
cantly altered the international legal playing field. In 1993, for example, the
UN ordered the establishment of the International Criminal Tribunal for
the former Yugoslavia to investigate allegations of genocide, crimes against
humanity, and war crimes committed by members of the conflict. Likewise,
the following year, the UN established the International Criminal Tribunal
for Rwanda to investigate crimes of genocide and crimes against humanity
during the Rwanda civil war in 1994. Special tribunals were also established
to investigate atrocities committed in Sierra Leone, Cambodia, and Lebanon.

The work of the temporary tribunals illuminated the need for a perma-
nent criminal court that could hold abusive leaders accountable for their
acts. In 1998, the International Criminal Court (ICC) was established via the
Rome Statute, and began operating in 2002. The creation of the ICC marked
a major milestone in investigating violations of international criminal law.
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When activated, the ICC investigates individuals accused of genocide, crimes
against humanity, war crimes, and crimes of aggression. Since it was formed,
the court has prosecuted egregious criminal acts committed in numerous
countries including Kenya, the DROC, Sudan, Georgia, Libya, Cote d’Ivoire,
and others.®
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Chapter 3. Differences Between LOAC
and Criminal Law

As mentioned in chapters 1 and 2, there are very few state-on-state con-
flicts in our modern world. Instead, most nations are dealing with
internal problems such as organized crime, drug traffickers, or terrorism.
According to the Geneva Academy of International Humanitarian Law and
Human Rights, over 80 percent of countries are dealing with criminal fac-
tions or other violent organized groups.* Conflict internal to a state—vio-
lent drug cartels in Mexico, election violence in Kenya, dangerous gangs in
El Salvador, or terrorists in France—do not rise to the level of an TAC but
may involve the military because of the number, violence, and armament
of the adversary.® Many countries may prefer that their armed forces use
LOAC tactics to combat these violent groups with the military firepower
that provides an immense advantage to their security forces. However, the
legal parameters require them to fight within the law enforcement paradigm.
Combining the two fields of law nearly simultaneously is dangerous and
complicated. Governments in these countries have struggled to retrain their
militaries and find a balance between military firepower and discretionary
police tactics. As a number of senior LOAC scholars acknowledge, “there is
increasing overlap of HR law and the law of armed conflict, particularly in
non-international armed conflict.”® In these cases, both LOAC and criminal
law may apply simultaneously.

In Latin America and the Caribbean, for example, only one of the 35
countries in the region has a NIAC occurring within its borders.®* The
Colombian government security forces are combating violent criminal
groups and the residual units of the FARC that refused to demobilize fol-
lowing the 2016 peace accord. Besides FARC,
four other criminal forces in Colombia meet ~ The activities of organized
the criteria for an OAG. The activities of ~ crime groups have made
organized crime groups have made Latin  Latin America the most
America the most violent place in the world. ~ violent place in the world.
Almost all of the countries in Central and

South America have ordered their armed forces to the streets to combat
crime. In El Salvador, for example, the police and soldiers conduct armed
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patrols of urban areas under control of gangs such as the Mara Salvatrucha
(a.k.a. MS-13). In Peru, the government declared a state of emergency and
deployed the military to the Andean highlands where the Sendero Luminoso
operates drug labs.®> In Guatemala, the military was sent into the northern
province of Petén after it fell under the control of organized crime groups.

What are the Differences on the Use of Force Between LOAC
and Criminal Law?

There are a number of similarities between LOAC and criminal law. A non-
combatant’s right to life is paramount in both cases. Civilians are expected
to be protected, property damage should be minimized, torture or cruel
treatment is prohibited, prisoners and detainees have certain rights, and
medical aid must be rendered to victims immediately. Fundamentally, both
fields of law protect the rights of human beings and their property.

Figure 10. While there are a number of similarities between LOAC and criminal
law there are also a number of important differences between the two fields of
law. In this photo, a U.S. Special Forces soldier demonstrates how to detain a
suspect during Flintlock 2014, an annual exercise for African militaries. Source:
Joe Penny/Reuters/Newscom
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But, at the same time, there are also significant differences between LOAC
and criminal law. LOAC rules are much more permissive with regard to the
use of force. One scholar describes LOAC as a “predilection for violence.”*
As the ICRC puts it, “the conduct of hostilities paradigm tolerates more
incidental loss of life than the law enforcement paradigm.” In contrast,
under criminal law, use of force rules are much more restrictive. This chapter
examines four interrelated differences between LOAC and criminal law: (1)
targeting, (2) lethal force, (3) EOF requirements, and (4) detention. Those
differences are the centerpiece of this monograph. Military forces (SOF spe-
cifically) that are ordered to conduct law enforcement operations in coun-
tries where the levels of violence are beyond the capacity of the police have
to know the use of force limitations to avoid using excessive amounts of
firepower and committing violations of citizens’ HR. In a sense, authorities
need to figure out how to operationalize HR law for soldiers conducting law
enforcement operations. Use of force errors occur frequently in many of the
PNs with which U.S. SOF conduct training. Hence, even though the United
States adheres to different rules on the use of force, U.S. SOF conducting
training with PN forces should be acutely aware of the differences between
LOAC and criminal law.

Targeting Under LOAC and Criminal Law

The first significant difference between LOAC and criminal law is targeting.
There are different sets of targeting rules under three distinct conditions:
(1) an TAC, (2) a NIAC and (3) internal disturbances in which criminal law
applies. The first two situations fall under the conduct of hostilities para-
digm and the third falls under the law enforcement paradigm. In the first
case, under LOAC in an IAC, combatants or members of armed groups can
be targeted at any time or in any location. Once they are declared enemy
combatants or hostile, they can be attacked while they are sleeping, in their
barracks, or in transit. They do not have to be participating in hostilities
to justify being attacked. The principles of proportionality and precaution
must be considered during the targeting development process in order to
minimize risk for non-combatants. Additionally, there is no obligation to
try to capture the combatant although he or she may prove to be a valuable
source of intelligence on enemy strengths, movements, and operations.*®
Once the opponent is injured to point of incapacitation or surrenders, he or
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Paterson: The Blurred Battlefield

she is considered “hors de combat” (out of combat, in French) and cannot
be attacked.

Jumping straight to the third category, targeting under criminal law, force
can consist of a number of different means including nonlethal weapons. The
person must pose a “significant threat of death or serious injury” in order to
justify being targeted. As will be examined in the section on EOF tactics, the
minimum amount of force should be used before resorting to more aggres-
sive tactics. That said, security officials can resort directly to lethal force if
the circumstances warrant it.

Rules regarding targeting in the second category—a NIAC against
OAGs—are where the lines begin blurring between LOAC and criminal
law. Unlike conventional military forces, members of OAGs normally do not
wear uniforms with distinguishing emblems or markings that make them
easily identifiable. They may only be temporary participants in the fighting
and return to their non-combat roles in society in the interim. Recall that
combatants during an IAC can be attacked at any time or any place. How-
ever, under terms associated with NIACs, force can only be used against
members of an OAG while they are taking a direct part in hostilities.*” Once
they stop—for example to return to their legitimate occupation—security
forces are prohibited from attacking them. In other words, the individual
cannot be targeted until he is caught in the act of participating in the armed
conflict. This is referred to as direct participation in hostilities (DPH) and
CCF. During an IAC, the person can be attacked based upon his status as a
combatant. But under NIACs, the person can only be attacked based upon
his behavior at that moment.”

These are scenarios that have vexed international legal scholars. The
ICRC, an international organization that oversees development of LOAC
rules, hosted a series of conferences between 2003 and 2008 to examine direct
participation in hostilities.” After multiple meetings and lengthy discussions
of the nature of contemporary warfare, the conference participants—40-50
international legal scholars, academics, military lawyers, government repre-
sentatives, and others at each meeting—were unable to agree upon substan-
tive use of force rules under these conditions. In fact, the conference debates
reportedly became so disputed that some participants even refused to permit
to have their names added to the roster of the conference participants lest it
was perceived that they somehow endorsed the written proceedings from the
conference. Consequently, the ICRC was only able to publish a report titled,
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“Interpretive Guidance on the Notion of Direct Participation in Hostilities
under International Humanitarian Law” which has similarly been criticized
by many legal experts.

Lethal Force Under LOAC and Criminal Law

The second significant difference between LOAC and criminal law concerns
the use of lethal force and is closely associated with targeting. Under LOAC
rules, lethal force can be applied as soon as an individual is declared an
enemy combatant or hostile. There is no requirement to provide warnings,
use EOF tactics, nor attempt to arrest or detain the suspect, nor even offer
the opponent a chance to surrender.”” Additionally, under LOAC rules, the
threat does not have to be imminent to justify lethal force. The enemy can
be attacked as soon as he or she is sighted.

In contrast to LOAC, police officials are expected to conduct their opera-
tions with minimal force. In order for security officials to justifiably use
lethal force, there needs to be a clear and imminent risk.”* Police and soldiers
are always permitted to use lethal force to protect themselves or others, but it
should be the last resort, as it is in LOAC circumstances. If force is required,
officials are expected to use the minimum

Police and soldiers are amount of force necessary to achieve their
always permitted to use objectives. Most police units are equipped
lethal force to protect with nonlethal tools that allow a series of EOF
themselves or others, techniques before the police resort to lethal
but it should be the last force. Aside from the physical presence of the
resort, as it is in LOAC police and verbal warnings, police also may
circumstances. use batons, pepper spray, tasers, tear gas,

rubber bullets, and water cannons. Personal
protective gear like helmets, bulletproof vests, and shields provide important
defensive equipment that permit the officer to accept a modicum of risk
and devote more time to resolving a situation before it escalates to a more
dangerous crisis. One senior Judge Advocate General (JAG) interviewed for
this research project emphasized that law enforcement tactics are mostly
defensive as compared to LOAC tactics which are principally offensive.*
Likewise, communication gear that permits a constructive dialogue between
demonstrators or suspects, even if as simple as a bullhorn or loudspeaker
system, are important. Warning shots are normally not included among
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police tactics because of the danger it presents to other persons nearby that
may be inadvertently hit by the fire.”

Deadly force is defined as that force which is intended to cause death or
serious bodily injury. Lethal force is not limited to only firearms. It may also
occur because of strikes to a person’s head, neck, or throat, striking a person’s
head to the ground or against a hard object, or even using bean bag shots
(normally a nonlethal technique) against a person’s head or neck.”” The sus-
pect should be verbally warned that the law officer intends to use lethal force
to provide the person a chance to surrender or change his or her conduct.

Additionally, under criminal law conditions, security forces must attempt
to arrest suspects, instead of using lethal force. If the person poses an immi-
nent risk to life or serious injury, lethal force can be used. But if the situa-
tion is not urgent and no imminent threat exists, nonlethal options must be
tried first. This is logical and in keeping with the central tenets of the law
enforcement paradigm to protect citizens, uses minimal force to accomplish
the objective and respects the sanctity of life. As the ICRC puts it, “it would
defy basic notions of humanity to kill an adversary or refrain from giving
him or her an opportunity to surrender where there manifestly is no neces-
sity for the use of lethal force.”®

The international community has developed guidelines for police offi-
cers. For example, in 1979, the UN developed the Code of Conduct for Law
Enforcement Officials and in 1990 published the UN Basic Principles on the
Use of Force and Firearms by Law Enforcement Officials.”” Among the many
principles contained within both documents is that lethal force should be
a last resort, torture or abusive treatment of detainees is prohibited, medi-
cal aid must be provided to individuals in police custody, and corruption
among law enforcement officers will not be tolerated. In addition to these
two references, in March 2014, the ICRC published a very comprehensive
guide for police tactics called “To Serve and To Protect: Human Rights and
Humanitarian Law for Police and Security Forces.”

EOF Under LOAC and Criminal Law

The third significant difference between LOAC and criminal law con-
cerns EOF requirements. There are no EOF tactics required under LOAC
although soldiers should, if given the opportunity, provide the enemy a
chance to surrender in order to acquire intelligence on enemy intentions.
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EOF requirements may be required in accordance with a country’s or a unit’s
ROE but there is no LOAC rules that require it.

In contrast, under criminal law, security forces are required to give a
warning and use a number of de-escalating tactics before resorting to lethal
force." Most police units that regularly manage protests or crowd control
are equipped with a variety of nonlethal weapons such as batons, tear gas
grenades, rubber bullets, tasers, pepper spray, and water cannons. As the
situation dictates, these tools should be used in a graduated response from
low to high intensity. The first tool at the police’s disposal is their physical
presence, often enough by itself to serve as a deterrent to wrongdoers. Second
are verbal warnings. Third can be a heightened posture of readiness, for
example, brandishing batons or taking a riot control position with other
members of the security force. The fourth escalating tactic may be moving
forward as a group toward the threat. Next would be nonlethal weapons such
as tear gas, batons, water cannons, or pepper spray."” Following that, police
might use more harmful but still nonlethal tools such as rubber bullets. The

Figure 11. A Nigerian soldier maintains crowd control with only a rocket-propelled
grenade, an entirely inappropriate weapon for the circumstances. Source: Reuters/
George Esiri/Newscom
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last resort option is lethal force and, if necessary, it should be only employed
with the principle of proportionality in mind. That is, it should only involve
the least amount of force necessary to neutralize the threat and only be
directed at the individual or individuals who pose a threat and with due
regard to the safety of others who do not.

Detention under LOAC and Criminal Law

The fourth significant difference between LOAC and criminal law regards
detention. Under LOAC rules, a captured combatant becomes a prisoner
of war and is entitled to certain privileges under the GCs."”> They must be
treated humanely, given medical attention if required, and held in safe and
sanitary conditions. They can be held until the end of the conflict at which
time there is traditionally an exchange of prisoners between the participants
to the conflict. Once they are considered hors de combat, they should not
be attacked. Other civilians of the enemy country (those of enemy national-
ity) who are not enemy combatants should not be detained unless they are
suspected of directly participating in the conflict.

There is an important distinction between IACs and NIACs with respect
to detention and arrest of suspects. In both IACs and NIACs, detainees are
also expected to be treated humanely. In an IAC, captured combatants enjoy
combatant privileges. That is, they cannot be held liable for their lawful
actions during the conflict.”® However, in a NIAC, members of the OAG
don’t have legal immunity for their actions. Once members of the OAG are
captured, they become hors de combat and are afforded the same humane
treatment as prisoners of war including medical treatment, food, water, and
shelter in accordance with the GCs and Additional Protocol II. However,
unlike combatants in an IAC who have immunity for their actions during
the conflict, members of OAGs may be prosecuted under the criminal law
statutes of the country.”™

In contrast, under criminal law, suspects who are detained have a number
of important civil and political liberties. These were described in chapter 2
but a short summary is worth repeating. Suspects must receive an expla-
nation of what they are accused of doing. They must be read their rights
including the right not to self-incriminate and the right to legal counsel.
They must be given a chance to contact family or friends to let them know
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of their situation and they cannot be detained for an extended period of time
before having a judge hear their case.

Can LOAC and Criminal Law be Applied Simultaneously?

The hybridization of modern conflicts represents a significant challenge for
contemporary security forces. As this monograph has examined in detail,
most states face security challenges that do not rise to the level of an armed
conflict. The LOAC cannot be applied and the circumstances only allow
criminal law and HR law to be employed.

The idea of parallel application of HR and LOAC rules (sometimes called
convergence, duality, or harmonization) challenges the idea of lex specialis,
that the laws of war automatically exclude the laws of peace.’® The ICRC,
for example, holds that HR law applies at all times. Human rights do not
disappear during armed conflict (superseded by LOAC as the lex specialis)
and the two fields of law exist in parallel once an armed conflict occurs.'*®
In contemporary warfare that occur primarily inside the boundaries of a
country and where the opponent is often indistinguishable from civilians
and often intermixed among the population, separating the two fields is
no longer a viable option. As General Kenneth Watkin, the top JAG for
the Canadian Armed Forces, wrote in his 2016 book Fighting on the Legal
Boundaries, “given the nature of contemporary operations, it is clear that
State security forces do not necessarily have the luxury of operating in one
‘world’ or the other.”"”

In a real-world armed conflict, can both LOAC and IHRL be applied
simultaneously?'®® Yes, most countries now face OAGs internal to their coun-
try apply LOAC when combatting the OAG and HR law when dealing with
their civilian population. The growing trend among legal scholars is that the
application of the special law (lex specialis) does not mean that it supersedes
the general law (HR). Rather, lex specialis provides specific guidance on the
employment of military tactics and firepower against armed combatants
while at the same time HR law provides important complementary guidance
for dealing with civilians and non-combatants. Where LOAC guidance is
insufficient, HR law may apply and supplement the LOAC.'*

Within Latin America, Colombia presents the best example of how a gov-
ernment has successfully trained its security forces to understand, recognize,
and apply both LOAC and criminal law in a dynamic security environment.
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The Colombian armed forces (as in most Latin American countries) are
deployed within their national territory where criminal law and HR law
preside. LOAC rules are required for confrontations against militants while,
at the same time, HR rules are required for the protection of the citizens of
the country."” Colombia has developed operational manuals for its security
forces that apply both HR and LOAC rules simultaneously. Colombian pro-
cedures, a model for other nations with the same security dilemmas, will be
examined in detail in chapter 8.

The convergence of LOAC and IHRL application presents significant
tactical challenges. While the simultaneous application of both fields of law
may make sense on paper, its operationalization presents real obstacles.™
Hence it is imperative for U.S. SOF working with PN forces to recognize
two important aspects: first, be cognizant of the legal and operational situ-
ation in the PN where one is training; second, know the differences between
LOAC and criminal law described in this report and other legal literature.
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Chapter 4. U.S. Government (USG) Policy
on the LOAC and HR Law

The U.S. military uses its armed forces in a manner that is very differ-
ent from most other countries. Instead of internal law enforcement
operations, U.S. military forces normally are deployed overseas to participate
in coalition operations such as those in Iraq, Afghanistan, and Kosovo. In
these cases, use of force rules and ROE are determined by LOAC guidelines
provided in the GCs, Additional Protocols of 1977, and a number of other
treaties on international humanitarian law.

However, from the perspective of security cooperation with other coun-
tries, U.S. forces work in conditions in stark contrast to the legal doctrine
in which they normally operate. Nearly every nation in Africa and Latin
America that was examined for this study uses its military in an internal
security role, one in which criminal law and HR law apply. In the vast major-
ity of these countries—over 80 percent by

the author’s calculation—no armed con- Nearly every nation in
flict exists and therefore the LOAC is not  Africa and Latin America
applicable to the situation. Criminal law  that was examined for this
enforcement rules apply. And those rules  study uses its military in an
are developed in accordance with IHRL. internal security role, one
In the international community, the  in which criminal law and
U.S. military takes a unique position on  HR law apply.
how it manages the rules on the use of
force—one different from many European countries, the ICRC, the Inter-
national Court of Justice, and most HR bodies."? The U.S. military, in accor-
dance with the concept of lex specialis, considers that LOAC is sufficient to
cover HR concerns during an armed conflict. However, most other countries
disagree and believe that LOAC and HR laws must be applied simultaneous-

ly."> Among most developed nations, only Israel has a use of force policy that
is most like that of the U.S."* In this author’s opinion, the U.S. should reex-
amine its doctrine in light of the changing nature of conflict, the increased
prevalence of NIACs, and the need to be legally and doctrinally aligned
with many of its allies and PNs. From the perspective of security coopera-
tion programs, the requirement for an updated U.S. use of force doctrine
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is even more urgent because the U.S. is frequently providing training and
equipment to partners who operate in the law enforcement paradigm, not
the conduct of hostilities paradigm.

During overseas operations as part of a coalition of nations, the U.S. seeks
to maximize interoperability with other allies in order to ensure combat effi-
ciency. However, if other nations have rules on the use of force that include
a hybrid doctrine between LOAC and criminal law, U.S. military forces will
be at a disadvantage without an associated doctrine. Almost two-thirds of all
the countries in the world (124 as of June 2019), for example, participate in
UN peacekeeping operations (PKO) that subscribe to the practice of minimal
force and the use of force as a last resort more along the lines of police tactics
rather than military tactics."® Respect for HR and adherence to international
standards of HR is declared to be a top priority by the UN forces during
peacekeeping operations.!
with its overseas partners, they need to understand what this HR doctrine
entails and how it is operationalized.

In addition to the overseas deployments for coalition operations, the U.S.
frequently deploys forces for a variety of other military missions includ-
ing natural disaster responses and security cooperation efforts with PNs.
Since 2001, an estimated 36 percent of U.S. deployments are for non-combat
events such as humanitarian assistance and disaster response (HADR), non-
combatant evacuation operations (NEO), or PKO."” Under these conditions,
sometimes called Military Operations Other than War, there is no armed
conflict and therefore, by definition, LOAC does not apply. Use of force rules

118

If U.S. SOF aspire to be operationally compatible

should be applied under criminal and HR law.

For example, the U.S. conducted HADR missions in the southeastern
Philippines in December 2012 following Typhoon Bopha; in Ukraine in
August 2013 to assist in the investigation of downed Malaysian airliner MH17;
again in the Philippines in November 2013 following Typhoon Haiyan; in
2014 sent 3,000 troops to Senegal and Liberia in response to the Ebola crisis;
in Haiti in October 2017 in the aftermath of Hurricane Matthew; in March
2017 to Peru in the wake of devastating floods; and to Dominica in September
2017 to evacuate American citizens after Hurricane Maria nearly completely
destroyed the island."® None of these operations involved an armed conflict,
but little guidance on police tactics or criminal law is provided to deploying
U.S. forces.
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Types of U.S. overseas deployments, 2001-2018

Deployments marked
by black arc and italics
are non-combat
missions.

. Counter terror operations (48)
ﬁ Building Partner Capacity (BPC) (19)
I Deployment for Training (DFT) (12)

I conventional Conflict (10)

¥4 Humanitarian Assistance and Disaster
* Relief (HADR) (21)

. Peacekeeping Operations (15)

Non-combatant evacuation operations
(NEO) (7)

B other (SAR, security assistance, etc.) (7)

Figure 12. Types of U.S. overseas deployments, 2001-2018. Source: “Instances
of Use of United States Armed Forces Abroad, 1798-2018,” Congressional
Research Service, 28 December 2018. Graphic and information developed by
William J. Perry Center Research Assistant Ana Cardona, 2019. Non-combat
events in italics. Measured by deployment events (listed in parentheses), not
number of DOD personnel.

Since 2001, the U.S. has also conducted NEOs to extract U.S. embassy
personnel and their families from danger in Cote d’Ivorie in September
2002, in Liberia and Mauritania in June 2003, in Haiti in February 2004, in
Lebanon in 2006, and in South Sudan in 2016.!*° In addition to HADR and
NEO deployments, U.S. forces conducted a number of other non-combat
missions such as anti-poacher assistance to the Tanzanian Wildlife Manage-
ment Authority in May 2018, water well construction in Caribbean nations,
airlift assistance to Burundi, and a search and rescue mission to Uruguay.
Hundreds of U.S. forces also deployed for training (DFT) and building part-
nership capacity (BPC) to Poland, Latvia, Romania, Ukraine, and other
Eastern European nations as part of Operation Atlantic Resolve, designed
to reassure NATO allies in light of Russian interventions."

Under these conditions, armed conflicts are not occurring. The rules on
the use of force fall into criminal law as guided by HR law. U.S. forces should
be trained on police tactics and discretionary use of force rules rather than
the “firepower friendly” doctrine that applies during a conventional conflict.
Sending U.S. forces into operations prepared for violent encounters when
none exist can set dangerous expectations.
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Any U.S. military unit can find itself conducting multiple different mis-
sions in a short period. The nature of contemporary warfare demands an
immense amount of operational agility and flexibility. Former Marine Corps
Commandant General Charles Krulak referred to this as the “three block
war” in which a company of Marines, for example, may be required to fight
against a conventional opponent on one city block, while simultaneously
conducting humanitarian assistance on an adjacent block, and also partici-
pating in a peacekeeping mission on another.”> The 1999 deployment of the
26th Marine Expeditionary Unit (MEU) is a good example of the diversity
of missions for which U.S. units must be prepared. The 26th MEU deployed
to the Balkans in April 1999, began with participation in the bombardment
of Serbia, then quickly transitioned to the provision of supplies to refugee
camps in Albania. In June, a large portion of the MEU went to Macedonia
for a month as peacekeepers. In August, it redeployed to Turkey to provide
humanitarian assistance following an earthquake.'®

Figure 13. U.S. Marines with Special Purpose Marine Air-Ground Task Force-
Crisis Response-Africa bound past flames from a Molotov cocktail to retrieve
an injured mock rioter during a simulated exercise at the National Gendarmerie
Tactical Training Center in France in January 2019. Photo by U.S. Marine Corps
2nd Lieutenant Taylor Cox
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U.S. Rules During NIAC

The U.S. follows rules during NIACs that are different from that of the ICRC
and most other countries. In accordance with the concepts of DPH and CCF,
members of an OAG can only be attacked if they are caught in the act of
participating in the armed conflict. However, the concept of CCF is not part
of U.S. military legal doctrine. The U.S. can target members of an OAG at any
time, as they would during an IAC, a concept referred to as “membership or
functional role analysis” in U.S. military doctrine. That is, members of an
OAG continue being lawful targets because their membership or functional
role in the group hasn’t been severed. Just because they are not participating
in combat operations at that moment does not mean they have ceased being
a threat. Like in an TAC, the person can be attacked based upon his status
as a member of the OAG, not based upon his behavior at that moment (as it
is under NIAC rules of the ICRC).1

Posse Comitatus and Defense Support to Civil Authorities

Normally, the U.S. military is prohibited from operating within U.S. territory
except for certain emergency conditions such as responses to natural disas-
ters and insurgencies. This practice was carried to the American colonies by
British rule during the 18th century. The law itself, the Posse Comitatus Act,
was prompted by the Union Army’s occupation of the South following the
Civil War. Under normal conditions, domestic law enforcement operations
are left to the authority of local police authorities. In the event of a significant
crisis such as a hurricane or terrorist incident in which the problem is beyond
the capacity of the police or National Guard, the president can mobilize
federal troops (the U.S. Army, for instance) to assist with the crisis.'”

There are dozens of examples of U.S. military forces deployed internally
to include the military assistance provided to the Los Angeles Riots of 1992;
military assistance following Hurricane Andrew in 1992 when 24,000 mili-
tary personnel (including eight Army Military Police companies) joined
the relief and recover effort; the 1996 Olympics in Atlanta when almost
14,000 were activated to provide security; the recovery effort after Hurricane
Katrina landed in New Orleans in 2005 supported by 18,000 active duty sol-
diers; the response to Super Storm Sandy in 2011, and the Southern Border
crisis of 2018-2019.%
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In New Orleans, the 82nd Airborne Brigade showed up in full battle
dress with weapons, completely inappropriate considering the unit’s task was
to restore order in the city. As described previously, LOAC conditions are
much more permissive with regard to the use of force than criminal law. In
the words of one DOD advisor, “It is important to recognize that the LOAC
allows a wide range of actions that would be illegal in the absence of an
armed conflict.”'” Young U.S. Army soldiers patrolling the French Quarter
of New Orleans only armed with a rifle and without any indoctrination or
training on police EOF techniques or nonlethal tools may resort to inap-
propriate tactics because he or she has never been trained any other way.'*®

An incident in 1997 demonstrates the danger of sending U.S. military

o

Figure 14. A National Guard Soldier from the 29th Brigade Combat Team assisting
the U.S. Border Patrol stands watch at the Mexico border. Photo by U.S. Army
Sergeant Jim Greenbhill

forces to operate in conditions that are better reserved for police or Border
Patrol. An 18-year old American boy, armed with a .22-caliber rifle to pro-
tect his herd of goats from coyotes, was watching his livestock graze near
Redland, Texas. Nearby were four U.S. Marines dressed in ghillie suits with
blackened faces surveilling for drug smugglers attempting to cross the border.
For a while, the boy wandered away from the Marines, probably following his
goats as they grazed, something the Marines acknowledged by radio to their
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command center. When he turned back toward their position and raised his
rifle, the Marines fired at him and killed him. The Marines contended that
the boy fired at them from over 200 meters away, but it is unlikely the boy
even knew the heavily camouflaged Marines were nearby. In the subsequent
investigation, it was revealed that the Marines had not received any train-
ing on civilian law enforcement, nor had been briefed by the Border Patrol
that local Texans often carried arms while out hunting or patrolling their
property. The Justice Department did not bring charges against the Marines
and the DOD, but, in response to complaints from local Texans, the DOD
discontinued the use of active duty soldiers in border patrols.'”®

In a recent example that carries eerily similar risks, the southern border
crisis of 2019 included the deployment of nearly 5,000 U.S. soldiers to the
U.S.-Mexico border to assist the U.S. CBP with security as thousands of
Central Americans fled violence and poverty in their country and tried to
obtain asylum in the United States. President Trump ordered military per-
sonnel to the border to help manage the flow of migrants. In a November
2018 memo issued by the White House, the president gave the military the
authority for “use of force (including lethal force, where necessary), crowd
control, temporary detention and cursory search.” He declared publicly that
U.S. soldiers should fire upon immigrants who throw stones or surge toward
the border.™® In March 2019, he suggested to aides that immigrants should
be shot in the legs in order to prevent them from crossing.”” Senior officials
told the president that such actions were illegal.

Rules on the Use of Force for U.S. Overseas Operations

There are three interrelated ideas that explain the legal parameters in which
the U.S. military operates: (1) complementarity, (2) lex specialis, and (3) extra-
territoriality. The following paragraphs explain the background on the U.S.
use of force policy, and where and how U.S. armed forces are deployed.

Complementarity

The first legal concept that explains U.S. use of force rules is complemen-
tarity. This term refers to the redundancy of protections for civilians that
exist in both the LOAC and HR law. U.S. legal scholars contend that LOAC
provide adequate HR protection and subsequently there is no need to apply
both. According to U.S. policy, “compliance with the law of armed conflict
will ensure compliance with human rights law.”** To some degree, that is
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accurate. There are several prohibitions that exist within both LOAC and
HR law: torture, slavery, rape, right to life, and discrimination, for example.
However, as pointed out in chapter 3, there are also significant differences
between the two fields of law such as targeting, use of lethal force, EOF tac-
tics, and detention operation that are much more restrictive under the law
enforcement paradigm than the armed conflict paradigm. The ICRC has
recently begun examining the interplay between LOAC and HR law."* In
light of the blurred lines on the contemporary battlefield, it is a program of
study that requires urgent attention.

Characteristics of both the Law of Armed
Conflict (LOAC) and Human Rights Law

No discrimination’
based on race, sex,
color, or religion
Right to Life
No torture
No cruel treatment
No humiliating or
degrading treatment
No slavery
No retroactive
application of the
law

Figure 15. Common elements to both LOAC and HR Law. Source: Author

Lex specialis

The second legal concept to understand is lex specialis. It signifies “the more
specific rule overrides the more general rule.”** The Geneva Conventions
and Additional Protocols contain nearly 400 provisions for the protection
of combatants, non-combatants, prisoners, and the wounded, among other
subjects. Under this concept and closely related to extraterritoriality, the U.S.
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considers that any foreign military operations outside of its own territory
involve only LOAC, not HR law. In fact, DOD policy states that “all members
of the DOD comply with the law of war during all armed conflicts, however
such conflicts are characterized, and in all other military operations.”* As
described by one scholar, “as the hostilities unfold, the laws of armed conflict
will be triggered. Its protections and standards will complement, complete
and in certain cases further clarify international human rights protections,
guarantees and minimum standards.”"

The U.S. military operations against Islamic extremists in Iraq and
Afghanistan are governed nearly exclusively by LOAC rules, not by HR law
or criminal law."*” According to U.S. government officials, the concerns that
HR activists have about protection of civilians during conflict are adequately
addressed in the Geneva Conventions and Additional Protocols. In other
words, HR are superseded but adequately covered by the LOAC standards.

But recall that HR exist at all times, during conflict or peace, according
to policy in most other countries. They cannot be derogated and, only in
extreme instances, can they be temporarily suspended. Some HR—right
to life, prohibition of slavery, torture, rape, etc.—can never be suspended.

Until recently, lex specialis has been a widely accepted legal practice.
According to U.S. military doctrine, while there are some areas of overlap,
the LOAC and HR law are separate and distinct bodies of law; one wholly
replaces the other.”® However, with the evolution of conflict, the idea that
LOAC can provide sufficient and complementary protection for HR has
come into question.”” Under conditions on the blurred battlefields of con-
temporary warfare in which civilians and combatants mingle together in
an indistinguishable manner, LOAC
and HR laws can no longer be dis-  Under conditions on the blurred
tinctly and effectively separated. This  battlefields of contemporary
is particularly true when a nation’s  warfare in which civilians and
own military force is mobilized for ~ combatants mingle together in
internal security operations. an indistinguishable manner,

U.S. use of force policy for its  LOAC and HR laws can no lon-
military is overdue for a number  ger be distinctly and effectively
of important reforms that reflect ~ separated.
the current operating environment.
Applying the laws of armed conflict during combat makes sense, but why
would the same laws be applied, as DOD policy states, in “all other military
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operations” if an armed conflict doesn’t exist?'** Additionally, if armed sol-
diers are forbidden on the streets of the United States because such actions
represent an undue threat to civil and political liberties (per the Posse Comi-
tatus Act), why would similar behavior be considered acceptable in other
countries?

Recent U.S. policy decisions on these issues indicate that changes are
afoot. There have been a number of new legal precedents that contend that
HR treaties continue to apply during armed conflicts involving U.S. Service
members and that, consequently, both LOAC and HR considerations should
be taken into account simultaneously by U.S. forces. During one of its most
recent Periodic Reports to the UN, State Department lawyers acknowledged
that HR law may supplement or even displace LOAC where the latter is inad-
equate to address the complex circumstances in many military operations."!
In addition, the new Commander’s Handbook on the Law of Land Warfare,
published jointly by the U.S. Army and Marine Corps in August 2019 to
replace the outdated 1956 Law of Land Warfare Manual, acknowledges that
HR continue to apply during armed conflict and that lex specialis may have
limits in its applicability. The handbook states, “a situation of armed conflict
does not automatically suspend nor does LOAC automatically displace the
application of all international human rights obligations.”"** These decisions
mark a monumental shift in U.S. policy, one to which U.S. military lawyers
and SOF should pay close attention.

Extraterritoriality

Extraterritoriality refers to the idea that military forces operating in other
countries have obligations under HR law in territory that they occupy and
in which they have assumed de facto control of basic government func-
tions. Remember, HR are the protections citizens of a country have against
their own government. In that sense, according to U.S. policy, HR are the
responsibility of the local government, not that of U.S. forces working over-
seas unless the U.S. has explicitly assumed responsibility for the civil and
political rights of that country."*

The U.S. position on extraterritoriality differs from the UN and many
other nations that have ratified the ICCPR. The U.S. contends that the ICCPR
does not oblige it to provide civil and political guarantees to the citizens
of the occupied nation because a state’s obligations under the ICCPR only
extend to persons within its territory and subject to its jurisdiction."**
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Figure 16. The U.S. Perspective on Legal Guidance for the Use of Force.

The U.S. follows a use of force doctrine different from most other nations. In
accordance with the legal concepts of lex specialis and extraterritoriality, HR
law does not apply during armed conflicts, neither against another nation nor
against OAGs within a country. This is in contrast to most other countries which
believe that LOAC rules are not sufficient to cover HR concerns. As compared
to the international perspective in which HR law continues to apply in times of
war and peace, (see similar chart in chapter 2), the U.S. makes a clear distinc-
tion that HR apply only to host nation government forces operating internal to a
country, not in overseas operations. Recently, U.S. policy has gradually begun
to change. Source: Author.
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If, for the sake of academic debate, LOAC does not provide sufficient
protections of individuals’ HR, then a military force operating in another
country should be obliged to ensure its forces understand the distinctions
between the laws of war and HR law. In many ways, this makes sense. As
one scholar put it, HR laws cannot be dismissed so casually “so as to allow a
State party to perpetrate violations of [HR] on the territory of another State,
which it could not perpetrate on its own territory.”'**

However, similar to recent acknowledgements that lex specialis may be
inadequate for contemporary conflicts (as examined in the previous section),
the United States’ perspective on extraterritoriality is beginning to change.
In 2014, the U.S. acknowledged that the Convention on Torture—one of the
principal HR treaties—continued to apply in times of armed conflict and
could not be superseded by LOAC."¢

The concept of extraterritoriality received immense attention from legal
scholars and national decision makers. Debates about whether HR apply
during peacekeeping operations in other countries, for example, have gener-
ated significant discussion."’
(ECHR), for example, has judged that some European States have “con-
strued certain obligations as applicable to their military forces abroad during
occupation.”® Despite the fact that most contemporary conflicts are internal
disputes within the borders of the state, the issue is still important because
of the proliferation of coalition operations and international peacekeeping
operations.

The European Convention on Human Rights

JAG Attempts to Navigate the Blurred Battlefield

The DOD has very developed ROE that are applied during combat. There
are standing ROE for all DOD forces as well as theater-specific ROE from
each Geographic Combatant Commander (GCC)."* LOAC rules are widely
published. For example, the International and Operational Law Department
of The Judge Advocate General’s Legal Center and School in Charlottesville,
Virginia, has updated the Operational Law Handbook every other year since
the first edition was published in 1997. In 2015, the DOD produced the 1,200-
page Law of War Manual that details legal aspects of combat including the
principles of warfare, the rights of non-combatants, protected individu-
als, prisoners of war, naval warfare, and cyber warfare."”® The Law of Land
Warfare manual had not been updated since 1956 and as one senior Army
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officer told the author, there was no urgency to do so because, in his opinion,
the rules on the use of force hadn’t changed much.” Other legal scholars
acknowledge the armed forces have fallen behind legal doctrine for con-
temporary operations. One senior JAG officer admitted to the author that,
“we’ve never been able to keep up with the legal issues.”* In August 2019,
the Army and Marines (finally) published a new version, The Commander’s
Handbook on the Law of Land Warfare."

U.S. Government Emphasis on HR

As the nature of conflict evolves toward confrontations in which LOAC does
not apply, U.S. legal scholars have begun to realize that the laws which govern
U.S. military rules also need to change. In contrast to the well-developed
LOAC laws and practices, HR law through the government is a contrast in
application and execution. Part of the impetus of the author to publish this
report is to present the startling differences between U.S. HR emphasis on
a strategic level—it is written into most of the foreign policy and national
security documents to include GCC theater campaign plans—but gets little
attention on the operational or tactical level. The next few sections focus on
U.S. government policy on HR on the all three levels: strategic, operational,
and tactical.

Despite the preponderance of emphasis on LOAC for U.S. military forces,
HR remain a top priority of the U.S. government and a cornerstone of U.S.
foreign policy. In the foreword of the 2015 National Security Strategy, the
president wrote that, “American leadership is essential to a rules-based
international order that promotes global security and prosperity as well
as the dignity and human rights of all peoples.” The strategy goes on to
state, “defending democracy and human rights is related to every enduring
national interest.”"*

The U.S. State Department made HR one of its five strategic goals. In the
Department of State and U.S. Agency for International Development Strate-
gic Plan 2014-2017, the State Department wrote: “We will work to strengthen
and improve legal systems and weak government institutions in the region,
expand access to justice, [and] promote greater respect for human rights.
Adherence to our nation’s values, in particular our steadfast support for
democracy and human rights,” the document contends, “greatly enhances
our credibility, stature, and authority.”*
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The Trump Administration does not place the emphasis on HR that pre-
vious administrations did, focusing on security and trade efforts instead. In
May 2019, Secretary of State Mike Pompeo said the Administration’s policy
was to engage with other governments, regardless of their [HR] record, if
doing so will further U.S. interests.”® The 2017 National Security Strategy
describes a desire to “champion American values,” such as religious freedom
and the rule of law but did not mention HR as a national priority. It states,
“we are not going to impose our values on others” and says that U.S. partner-
ships “are built on free will and shared interests”—notably excluding values
such as support for individual HR. In June 2018, the U.S. withdrew from the
UN Human Rights Council.**/

Despite the shift in emphasis in the executive branch, the combatant
command (COCOM)—the regional military headquarters that oversee U.S.
security interests in each geographic part of the world—still recognize the
need to adhere to international HR standards, particularly when related to
security cooperation programs with PNs. For example, General Thomas
Waldhauser, Commander of the U.S. Africa Command, stated before Con-
gress on 7 February 2019, that the, “U.S. Africa Command assists African
nations in building capable and professional militaries subordinate to elected
civilian authority and respectful of human rights, the laws of armed con-
flict, and international humanitarian law.”*® General Joseph Votel, former
commander of the U.S. Central Command, stated, “Our [U.S. Central
Command’s] building partner capacity efforts include enhanced interoper-
ability, improved security for forward deployed forces and diplomatic sites,
continued access and influence, and more professional regional militaries
comprised of forces learning the importance of rule of law and compliance
with human rights norms.”* Likewise, the former commander of the United
States Northern Command, Admiral William E. Gortney, stated, “A key
aspect of our partnership with Mexico is supporting their military’s efforts
to build institutions that embody professionalism and respect human rights
and the rule of law.”¢

The U.S. Southern Command (USSOUTHCOM) HR Program

No COCOM has made advancing HR as important as the USSOUTHCOM
in Miami, Florida—the only COCOM with a HR office. Until the 1990s,
many of the Latin American militaries were considered unprofessional,
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unaccountable forces that regularly committed HR abuses against citizens
within their countries. The requirement to work with important PNs in the
region, including some like Guatemala, Chile, Argentina, and El Salvador
that had notorious histories of abuse, served as a catalyst for USSOUTHCOM
to develop policies and programs on HR.'' In 1996 and 1997, the commander
of USSOUTHCOM sponsored two HR conferences in Miami. Both events
were attended by nearly 200 representatives of the Latin American Minis-
ters of Defense and Chiefs of Defense. During the second conference, the
USSOUTHCOM commander agreed to provide long-term support for the
development of robust, effective HR programs in PN militaries and to pro-
vide the means for those militaries to measure their own progress on respect
for HR. This was the beginning of the Human Rights Initiative (HRI)—a
cooperative effort to promote a culture of respect for HR and to improve
performance on HR within Latin American militaries.'*

Following the initial agreement in 1997 to establish the Human Rights
Initiative, military officers from 34 of the 35 nations in the Western Hemi-
sphere met during six hemispheric conferences from 1997-2002 to collabo-
rate on the path forward. The result of these meetings was the Consensus
Document, a written pact designed to prevent HR violations among security
forces in the region and to create a zero tolerance policy for any violations
that should occur.

The Consensus Document contained two overarching goals. First, to
develop an institutional culture of respect for democratic values, HR, and
LOAC within the military and security forces. Second, to develop a means
by which to evaluate how effective the security forces have been in establish-
ing that culture of respect. The participants in the six regional conferences
from 1997-2002 agreed that the Consensus Document would contain spe-
cific objectives for HR in four main focus areas: (1) doctrine, (2) education
and training, (3) internal control systems, and (4) cooperation with civilian
authorities.

The first consensus point is that respect for HR must be embedded in
the military and security force doctrine of each country. The second is that
all members must receive adequate HR education and training provided by
competent instructors, appropriate to their rank and adapted to their mis-
sion. The third is perhaps the most complex, requiring that military and
security forces develop and maintain effective internal control systems. The
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fourth and final consensus point is that military and security forces must
cooperate with civilian authorities.

From 2004 until the present, eleven Latin American nations have com-
mitted their military or security forces to implement the HRI. These commit-
ments have been reached through formal written accords (Memorandums
of Cooperation) signed by the Ministers of Defense or, in the case of Costa
Rica and Panama, by the Ministers of Public Security.

Each USSOUTHCOM commander—ten since 1997—has made the HRI
one of his highest command priorities. In his 2010 book, Partnership for the
Americas, Admiral James Stavridis, USSOUTHCOM Commander from
2006-2009, wrote, “The Human Rights Initiative ... is key to the Partnership
for the Americas and essential to fulfilling our common mission.”® General
John Kelly, USSOUTHCOM Commander from 2012-2016, testified before
congress in March 2015 that, “During my time as Commander of U.S. South-
ern Command, every conversation I have—whether with a president, with
a minister, with a chief of defense or his subordinates, with U.S. or regional
media outlets, or HR representatives from Washington to Montevideo—
begins and ends with a straightforward discussion on HR.”** The HRI, he
continued, “helps partner nations strengthen governance and development,
professionalize their militaries and security forces, and increase their ability
to conduct peacekeeping, stability, and disaster relief operations.”*® Admiral
Kurt Tidd, USSOUTHCOM Commander from 2016-2018, designated HR as
one of his four military imperatives.'*® The current USSOUTHCOM Com-
mander (as of early 2020), Admiral Craig Faller, wrote in his new command
strategy, “Partnership based on our shared values of democracy, sovereignty,
HR, and rule of law are key to advancing security and stability in the Western
Hemisphere.”"”

In the 22 years since it was first conceived, the HRI has made remarkable
progress. Under the sponsorship of the Human Rights Office, USSOUTH-
COM has conducted scores of events with more than 8,000 participants.
Many of these events include a supporting cast of subject matter experts on
HR and the use of force to representatives from the Western Hemisphere
Institute for Security Cooperation (WHINSEC), the William J. Perry Center
for Hemispheric Defense Studies, and the Defense Institute of International
Legal Studies. In 2019, Admiral Faller testified, “USSOUTHCOM’s Human
Rights Initiative—which just celebrated its 20th anniversary—has conducted
more than 200 HR engagements that have enhanced the ability of partner
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nations to build professional forces that have legitimacy in the eyes of their
populations.”®

Western Hemisphere Institute for Security Cooperation
(WHINSEC)

When it comes to assisting Latin American PN forces on HR and LOAC,
the WHINSEC is perhaps as important as USSOUTHCOM’s Human Rights
program. Located at Fort Benning, Georgia, WHINSEC provides courses
for officers and enlisted personnel from countries in Latin America and
the Caribbean. More than 24,000 military, law enforcement, and civilian
students from 36 countries have graduated from WHINSEC courses. Each
year, 1,200-1,900 personnel attend one of the 16 resident courses offered at
the institute. The courses are validated and accredited by the U.S. Army
Training and Doctrine Command. Likewise, the military faculty consist of
PN personnel from throughout the hemisphere. Courses can be taught and
translated into Spanish and English.

Heavy emphasis is placed on HR. Students learn about due process, the
rule of law, the lawful use of force, detention rules, military professionalism,
military ethics, and the importance of civilian control of the armed forces,
among other academic subjects. WHINSEC students also learn about what
democratic governments cannot do to their citizens—torture, extrajudicial
execution, forced disappearance, and discrimination against vulnerable
groups and persons to name a few. These
are critical topics for government represen-
tatives and security forces that hail from a
region that has some of the highest levels
of corruption and violence in the world.
When their training and education is com-
plete, the students return to their country
to serve as honorable members of the pro-
fessional security forces of their govern-
ment. No other institute in the DOD can
deliver the training and education on HR that WHINSEC does and it should
be a model that every COCOM aspires to establish.

When their training and
education is complete, the
students return to their
country to serve as hon-
orable members of the
professional security forces
of their government.
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Finding a Balance Between the Laws of War and HR in
Afghanistan

This manuscript is primarily about how U.S. SOF conduct train-and-equip
missions with allies in foreign countries. It is not exclusively about U.S.
experiences on LOAC or HR, though some examination of those issues helps
put into context U.S. policy and how SOF are trained to do their work. The
next section provides a synopsis of the U.S. experience in Afghanistan. It is
illustrative of the challenges of contemporary conflict, especially for armed
forces combatting irregular opponents that easily blend into the civilian
population. The U.S. military operations in Afghanistan were governed
by LOAC. The opponents were OAGs such as the Taliban, al-Qaeda, and a
number of radical extremist factions. As a NIAC, the Geneva Conventions
and Additional Protocol II were the guiding references on the use of force.
Human rights were also a serious consideration particularly from the per-
spective of the Afghan government that was trying to protect its citizens
from both enemy and friendly attacks.

U.S. SOF faced a number of strategic and operational challenges in
Afghanistan: urban warfare, tribal alliances, inadequately trained Afghan
counterparts, illegal drug trafficking, terrorism, government corruption,
and doctrinal counterinsurgency (COIN) issues. U.S. soldiers and Marines
suffered major casualties from roadside bombs, Taliban snipers, and suicide
attacks that sometimes infiltrated the depths of government bulwarks in
Kabul and Kandahar. Coalition truck convoys were particularly vulnerable.
Almost half of U.S. casualties in Afghanistan were caused by improvised
explosive devices (IEDs) buried along the roads.”® During the long war in
Afghanistan, one of the biggest points of friction was how U.S. military
leaders managed the delicate balance of avoiding civilian collateral damage
while simultaneously maintaining adequate rules of force protection for
U.S. military personnel.”° It is a grave concern of nearly every country that
orders its military to the streets to combat violent criminal organizations.

In both Iraq and Afghanistan, the United States faced a savage enemy.
The militants did not wear uniforms, were mixed among the population, and
could not easily be distinguished from innocent civilians. Lieutenant General
John Hesterman, Commander of Combined Joint Task Force-Operation
Inherent Resolve, acknowledged that difficulty when he described the operat-
ing environment as “the most complex area of battle that I've seen in 32 years.
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[It’s] never been more difficult to identify friend or foe as it is right now.””" In
addition, the insurgents showed little regard for the laws of armed conflict.
Frequently, they used human shields, operated from mosques and schools,
launched terrorist attacks on civilians, and tortured or killed their captives.
In many instances, their strategy was designed to provoke an overreaction by
U.S. forces that they calculated would result in an excessive or indiscriminate
use of force against civilians, thereby alienating the population even further
from government security forces.

Needless to say, military missions often put United States Service mem-
bers in danger. The COIN strategy implemented in Afghanistan required
U.S. soldiers and Marines to patrol the streets on foot, provide security on
remote stretches of highway, set up outposts in places far from any immedi-
ate relief for the ground force, and to search for insurgent leaders in suspects’
houses. Avoiding collateral damage was easier said than done. In these dif-
ficult conditions, soldiers had to assume additional risks to avoid harming
Afghan civilians. When encounters with militants in urban areas took place,
the soldiers often had to hesitate to confirm positive identification of their
target before deciding what action was appropriate. That hesitancy often
meant the difference between life and death.

At least some U.S. soldiers were indoctrinated to use a system of “5 S’s”
when they encountered a potential threat. First, soldiers should “shout” or
use hand signals or air horns to get the attention of the threat. Second, they
should “shock” with nonlethal tools such as dazzling lasers or spotlights.
Third, “show” your weapon and make clear to the potential threat one’s intent
to use it. Fourth, conduct a “split second” observation and reevaluation of the
danger the threat presents. Last, “shoot” to disable or eliminate the threat."”

Public perception regarding the protection of Afghan civilians also placed
great pressure on U.S. political and military leaders. According to the results
of one international survey, citizens of many Muslim countries perceived
that the United States “did not go to great lengths” to avoid civilian casual-
ties. This opinion was practically unanimous in Jordan (97 percent) and the
Palestinian Authority (95 percent) and was widely shared in Morocco (91 per-
cent), Turkey (88 percent), Indonesia (83 percent) and Pakistan (81 percent).”

Despite the challenging operating environment, top U.S. leaders acknowl-
edged that the fastest route to victory was to avoid harming civilians, which
would generate legitimacy and cooperation among the population. In turn,
this would produce military intelligence for coalition forces, reduce insurgent
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influence and support among the population, and provide an opportunity
for struggling governmental institutions to get organized. In the short term,
it was a zero-sum game: greater efforts to avoid collateral damage meant a
greater risk to the U.S. military. But in the long run, U.S. officials realized
that such efforts would shorten the war and save American lives.

Senior U.S. officials were also under intense pressure from the Afghan
government to minimize collateral damages while conducting operations
against terrorists and insurgents. In 2015, more than 10,000 Afghan civil-
ians were killed or injured. Anti-government elements like the Taliban and
Islamic State caused the majority of these deaths and injuries, although
pro-government forces and coalition forces also contributed a large percent-
age.””* The house-to-house searches and air strikes in particular often led to
inadvertent injuries or deaths of Afghan civilians.”> Afghan President Hamid
Karzai was furious about the coalition’s attacks on targets that resulted in
dozens of injured civilians. In 2011, he called for an end to nighttime raids
and ordered his own forces not to request U.S. airstrikes during operations.
The decision was received with incredulity by U.S. SOF who conducted as
many as 40 operations per night against suspected insurgents. Nonetheless,

Figure 17. The International Security Assistance Force (ISAF) had mixed success
training the Afghan National Police. Source: Flickr/U.S. Central Command
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the U.S. suspended nighttime raids for much of 2013 and then quietly started
them again in 2015."7¢

U.S. leaders grappled with finding the delicate balance between force
protection measures for U.S. military personnel and constraints on the use
of force.”” On one hand, the U.S. had a significant tactical advantage with air
support and firepower that provided protection for U.S. ground forces that
were frequently engaged in violent confrontations with insurgents. On the
other hand, that same military firepower could generate civilian casualties
and alienate the very civilians the U.S. forces were trying to protect. U.S.
forces were operating in accordance with LOAC, but intense firefights in
close proximity to concentrated population centers caused many civilians
deaths."”® According to one government report, 50 percent of the civilian
casualties caused by coalition forces were caused by misidentification of
civilians by military personnel who believed the individuals represented
legitimate enemy personnel. The other 50 percent resulted from injuries and
deaths sustained during engagements with enemy forces, in particular when
artillery or air support was called in to support ground troops in contact."””
“We were losing the moral high ground,” said Under Secretary of Defense for
Policy Michelle Flournoy. Inadvertent or negligent U.S. attacks that resulted
in Afghan civilian casualties, “started undermining support for or creating
an intolerance of the international military presence,” she said.'®

In addition to the temporary ban on night raids, senior U.S. military
leaders placed restrictions on artillery strikes and aerial bombardments
near civilian populations. U.S. forces in Afghanistan were prohibited from
entering or conducting searches in the homes of Afghanis without the par-
ticipation of Afghan National Security Forces. Additionally, troops were
forbidden from shooting at Taliban fighters if it risked causing civilian casu-
alties. “Protecting the Afghan people is the mission,” General McChrystal
wrote.”® Admiral Mike Mullen, the Chairman of the Joint Chiefs of Staff
(CJCS) from 1 October 2007 to 30 September 2011, encouraged U.S. forces
to use discipline, discretion, and tactical patience while operating among
Afghan civilians. “Each time an errant bomb or a bomb accurately aimed
but against the wrong target kills or hurts civilians, we risk setting our
strategy back months, if not years. Civilian casualty incidents ... hurt us
more in the long run than any tactical success we may achieve against the
enemy,” he said.'®?
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General David McKiernan, ISAF Commander from 3 June 2008 to 15
June 2009, struggled with reducing civilian casualties in Afghanistan and,
to ensure protection of U.S. forces, he reportedly preferred to rely on kinetic
force rather than COIN tactics. His failure to protect Afghan civilians may
have led to his sudden departure in 2009, the first American commander on a
battlefield sacked since President Truman fired General Douglas MacArthur
in 1951. For example, on 4 May 2009, 100-147 Afghan civilians were killed by
U.S. airstrikes on reported Taliban positions near Granai (also known as Bala
Buluk). McKiernan was relieved of his command just over a month later."®’

Senior DOD officials recognized that LOAC violations and civilian casu-
alties put the entire ISAF mission at risk.”®* During his initial assessment of
the situation in Afghanistan, General Stanley McChrystal concluded that
civilian casualties caused by coalition forces had, “severely damaged ISAF’s
legitimacy in the eyes of the Afghan people.”® Under immense pressure
to minimize collateral damage during nighttime raids, he called for a cul-
tural shift among the troops, telling them changes to the ROE “require a

cultural shift within our forces,”'8¢

and that “we must change the way we
think, act, and operate.” To minimize accidental civilian casualties, Gen-
eral McChrystal ordered his U.S. SOF to announce their intent to enter
buildings where suspected insurgents were hiding."®® U.S. SOF forces were
required to “call out” before entering an Afghan residence so as to give the
inhabitants a chance to surrender when the SOF members made a forced
entry into the building. Some U.S. SOF found the rule frustrating. It removed
the important element of surprise, gave the suspects time to arm them-
selves, and sometimes even created more opportunities for collateral victims.
“When there were more rules, it became more difficult,” one operator said.
General McChrystal’s successors, Generals David Petraeus and General John
Allen, continued the “soft knock” tactic.'®®

General McChrystal acknowledged the heightened risk that his popula-
tion-centric strategy would entail for U.S. forces. After taking over in June
2009, one of his first orders tasked commanders to use more discretion and
restraint with the use of force. “I recognize that the carefully controlled and
disciplined employment of force entails risks to our troops but excessive use
of force resulting in an alienated population will produce far greater risks,”
he said."””

Senior U.S. leaders were also working uphill against a military culture
that encouraged the use of massive force against the opponent to ensure
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victory. Instead, leaders like Mullen and General McChrystal were trying
to instill new ideas of restraint, fire discipline, and the use of the minimal
force necessary to achieve the military objective. The complexity of the COIN
strategy introduced in 2007 required a graduate level understanding of mili-
tary doctrine as opposed to the simple (but ultimately more detrimental)
attrition strategy that had been used for the first six years of the conflict. In
Iraq, for example, U.S. Service members that had been indoctrinated through
most of their careers with the idea of using military firepower to overwhelm
the opponent had difficulty in shifting tactics to a population-centric COIN
strategy. According to Fred Kaplan, only about 20 percent of the U.S. unit
commanders in Iraq understood and successfully implemented the COIN
principles of protecting the civilian population. Another 60 percent of U.S.
forces struggled with how to operationalize the COIN tactics and frequently
resorted to conventional warfare tactics and attrition strategy. The final 20
percent consciously rejected the COIN tactics promoted by General Petraeus
and continued to apply lethal force and military firepower to eliminate sus-
pected insurgents, often at the expense of civilians."”!

General McChrystal’s successor, General David Petraeus, called upon
U.S. soldiers to demonstrate “courageous restraint” and “disciplined use of
force” to reduce civilian casualties. “Civilian casualties were threatening the
entire relationship between [Afghan President] Karzai and the coalition ...
and undermining the perception of the coalition’s commitment [to] secure
and serve the people,” General Petraeus said.”” “If you are killing civilians,
then you are obviously not protecting them,” he said."”®

These policies generated a chorus of critics who asserted General
McChrystal and General Petraeus were callous toward increased U.S. battle-
field deaths."”* Restrictions on the use of force imposed on Service members
were perceived to be “handcuffing” U.S. soldiers and heightening the risks
they took during firefights against Taliban militants. But Generals McChrys-
tal and Petraeus understood that protection of civilians was necessary to
achieve strategic objectives. By protecting the population from inadvertent
uses of force, U.S. personnel would win the trust of Afghanis and gain critical
actionable intelligence against the Taliban, al-Qaeda, and other militants. In
turn, this approach would permit U.S. forces to acquire strategic momentum
and ultimately shorten the war. They believed that respect for HR was a force
multiplier that might heighten risks for U.S. personnel in the short term but
would save lives in the long term. General McChrystal put the importance
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of HR in Afghanistan emphatically: “We’re going to lose this [expletive] war
if we don’t stop killing civilians.”*

Civilian Casualty (CIVCAS) Avoidance Efforts

Despite the controversy surrounding the restrictions on military force, the
CIVCAS avoidance efforts by Generals McChrystal, Petraeus, and Allen
seemed to work. According to a 2014 DOD report, the efforts resulted in an
83 percent reduction of civilian casualties by U.S. and pro-government forces
in Afghanistan from 2008 to 2014."¢

Since the end of major combat operations in Iraq in 2010 and Afghanistan
in 2014, the U.S. military has continued to examine efforts to minimize the
risk to civilians during conflicts. In 2012 the Army published “Techniques,
Tactics, and Procedures on Civilian Casualty Mitigation” (ATTP 3-37.31).
In 2013, the Joint Chiefs of Staft (JCS) published, “Reducing and Mitigating
Civilian Casualties: Enduring Lessons,” a review of DOD efforts to reduce
collateral damages during conflicts.”” In 2015, the Department of the Army
updated its guidance from 2012 and produced ATP 3-07.6, Protection of
Civilians.””® In 2016, the White House issued an executive order for U.S.
forces to take additional measures to protect civilians in combat to include
increased training, leveraging technology, and continued coordination with
the ICRC, among others.”” However, in March 2019, the Trump Adminis-
tration revoked the requirement, cancelling additional measures that might
mitigate civilian casualties.?*

Additionally, in response to a number of air and artillery strikes in the
U.S. Central Command and U.S. African Command regions (e.g., Al Hatra,
Iraq in 2015; in Kunduz, Afghanistan in October 2015; and in Mosul, Iraq in
March 2017), the Secretary of Defense ordered the CJCS to assemble an inde-
pendent group of subject matter experts, to include retired senior military
officers and academics, to investigate potential causes for increases in civilian
casualties during U.S. combat operations from 2015 to 2017. In turn, on 28
November 2017, the CJCS directed the Institute for National Strategic Stud-
ies at National Defense University (NDU) to conduct a review of CIVCAS
guidance to the forces, reporting procedures, and battle damage assessment
processes, and a number of other associated issues.?”! Representatives from
a variety of DOD organizations convened to examine the issues including
personnel from the JCS, the DOD Office of General Counsel, the Office of
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the Secretary of Defense for Special Operations and Low Intensity Conflict,
the Center for Naval Analyses, and the Rand Corporation.

The group concluded, despite a widespread effort at all levels of the target-

ing process and in spite of clear guidance and oversight on the matter, that
there had been an increase in the number of civilian casualties from January
2015 to December 2017. One of the principal causes of the increased number
of civilian casualties seemed to lie with difficulties in positively identify-
ing enemy combatants in the blurred battlefields in Iraq and Afghanistan.
Determining which individuals constitute a hostile intent toward U.S. and
PN forces is very difficult because the
militants do not wear clearly distin-  One of the principal causes
guishing uniforms, frequently operate  Of the increased number of
among the civilian populace, and many ~ Civilian casualties seemed to
Iraqi and Afghan civilians carry arms /e with difficulties in positively
as part of village protection efforts. The  identifying enemy combatants
NDU assessment coincided with other i1 the blurred battlefields in
recent studies of CIVCAS reduction in  /raq and Afghanistan.
Iraq and Afghanistan that also reported
the difficulties U.S. Service members had to determine hostile intent.>* A
partially redacted executive summary of the NDU report was published on
17 April 2018, and released to the public reportedly to demonstrate the effort
DOD put towards examining and avoiding civilian casualties.**

Finally, the 2017 National Defense Authorization Act (NDAA), the legis-
lative document that provides requirements for the DOD as determined by
the U.S. Congress, combined a number of security cooperation programs
under one statute (section 333) that required U.S. military organizations to
promote respect for HR, the LOAC, the rule of law, and adherence to civil-
ian control of the military into its security cooperation efforts.?** Since 2017,
every NDAA has placed the same emphasis on building capacity for HR.
However, in August 2019, the Government Accountability Office examined
DOD compliance with section 333 requirements and found it in a state of
dysfunction. DOD representatives did not have a firm understanding of
which of its organizations provided HR training to PNs. Additionally, despite
the congressional mandate, DOD does not have a system to track how it
complies with the HR training requirement. In 2018, millions of dollars of
funds for HR training went unobligated.**
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Chapter 5. U.S. SOF and Security
Cooperation

The contents of the three previous chapters—the changing nature of
contemporary warfare, the differences between LOAC, criminal, and
HR law, and U.S. policy on the use of force—bring us to the central precept
of this manuscript: how the U.S. SOF work with PNs as part of the secu-
rity cooperation enterprise.?’® Of critical importance—as should be clear
from the previous chapters—is how the U.S. rules on the use of force differ
from that of its PNs and consequently how those differences may hinder
SOF effectiveness during security cooperation opportunities. As the ICRC
emphatically puts it, training PNs in LOAC rules when they are conducting
law enforcement activities is “unsound and dangerous.””

Security assistance and alliances have always been predominant compo-
nents of U.S. foreign policy. The U.S. won its War of Independence against
Britain with the assistance of France and Spain. During the two world wars,
the U.S. provided critical assistance to allies fighting fascism in Japan and
Germany before finally entering the war themselves. At the start of the Cold
War, the U.S. launched the Marshall Plan to assist European countries to
resist communist expansion. Since 1945, the U.S. has provided over $1.1 tril-
lion dollars in foreign aid to other countries.**® For example, in 2017 (the last
year for which complete data is publicly available), the U.S. spent $49 billion
in foreign aid funds to help other countries. Each year, about 75 percent of
the assistance is economic and 25 percent military.*”

The attacks of 9/11 demonstrated that threats in faraway lands can quickly
reach U.S. shores in a globalized, interconnected world where intercontinen-
tal travel is a plane ticket and passport away. Terrorists from Saudi Arabia
who were trained in Afghanistan were able to travel to the United States,
intermingle among the U.S. population, and then launch attacks against
symbols of U.S. military and economic might. In many ways, America’s first
line of defense begins with effective security and stability in PNs.

The U.S. devotes an immense amount of time and resources to training
partner security forces, particularly in Afghanistan, Iraq, and in African
nations. According to data from the DOD and Special Inspector General for
Iraq Reconstruction reports, U.S. and coalition forces trained and equipped
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roughly 950,000 members of the Iraqi Security Forces. The United States
spent $815 billion on its combat operations of

In many ways, which approximately $25 billion was allocated
America’s first line of to the Iraqi Security Forces Fund.? In Afghani-
defense begins with stan, the train-and-equip effort was even more
effective security and expensive. Since 2002, the U.S. provided more
stability in PNs. than $71.2 billion in assistance for Afghan secu-

rity forces.” Additionally, since 2009 the U.S.
has provided over $1 billion to develop African peacekeeping capacity and
strengthen African institutions.*?

The Importance of Allies

Collaboration with partners and allies are themes emphasized repeatedly
throughout the 2018 National Defense Strategy published by the Secretary
of Defense and the 2015 National Military Strategy published by the CJCS.**
In the National Military Strategy, for example, General Dunford wrote:

As we look to the future, the U.S. military and its allies and part-
ners will continue to protect and promote shared interests. We will
preserve our alliances, expand partnerships, maintain a global sta-
bilizing presence, and conduct training, exercises, security coopera-
tion activities, and military to military engagement. Such activities
increase the capabilities and capacity of partners, thereby enhancing
our collective ability to deter aggression and defeat extremists.?

Each of the military Services (Army, Navy, Air Force, and Marines) pro-
vides the personnel and equipment for security cooperation activities, but the
Regional Combatant Commands execute the events with PN in their respec-
tive regions. For example, in testimony before the U.S. Senate in March 2019,
Army Chief of Staff General Mark A. Milley (currently the CJCS) acknowl-
edged the importance of building the military capacity of partners.

America’s network of allies and partners is an unrivaled strategic
advantage the Army is actively working to enhance. Every day,
the Army works to strengthen alliances and build new partner-
ships through security cooperation and security assistance. The
Army works with Combatant Commanders to ensure our security

cooperation efforts support their priorities as we work to increase
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interoperability and build partner capacity. Interoperability ensures
we can train and fight alongside our allies and partners more effec-

tively and efficiently so we are ready to face any threat together.”

In a world with Russia and China emerging as competitors for influence,
most COCOMs also recognize the need to be the preferred partner with
other nations. Both the U.S. Indo-Pacific and Southern Commands note
the importance of being “the security partner of choice” in their theater
campaign strategies.”® General Thomas D. Waldhauser, the commander of
U.S. Africa Command, testified before the Senate Armed Services Commit-
tee on 7 February 2019, that:

As a partner-based command, our security cooperation programs
are designed to professionalize partner militaries and security forces
through training and institution building, and their concepts are
integrated into military-to-military engagements; training on human
rights, rule of law, and prevention of gender-based violence; and
exercises. The successful advancement of U.S. interests in Africa
is best achieved with stable nations on the continent. Accountable
governments, well-trained and disciplined militaries with a respect
for the rule of law and human rights, and growing economies are
the cornerstones to this stability.

Benefits of Foreign Assistance

U.S. foreign assistance serves a number of purposes. First, it helps create
sustainable governments and prosperous economies so that internal strife
from social or fiscal problems do not grow into larger problems. As former
Secretary of Defense Robert Gates put it, security cooperation efforts are
meant to “prevent festering problems from turning into crises that require
costly and controversial direct military intervention.”” Humanitarian relief
following natural disasters is critically important to help struggling nations
restore governance in the wake of a destabilizing calamity. The investment
is relatively small when compared to the economic, political, and security
benefits that come from the subsequent stability. Second, foreign aid may
bolster the military capacity of PNs that may be coalition partners in future
operations. Thirty-nine countries participated in the Multinational Force—
Iraq coalition led by the United States following the 2003 invasion of Iraq.
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During the Cold War, U.S. military assistance focused on anti-communist
efforts. Since 2001, it has focused on counter-terror programs and, more
recently, on BPC and defense institution building efforts.

Third, these efforts help other nations resist violent extremist organiza-
tions. In many ways, foreign assistance and specifically security cooperation
programs are the first line of defense against radical groups that have an
anti-American agenda. If foreign nations can handle their own domestic
security issues, the U.S. can avoid getting involved in costly overseas military
operations and stop threats before they reach the U.S. mainland. Fourth,
interaction with PN militaries help promote U.S. values such as democracy,
adherence to international HR standards, and military subordination to
civilian authorities. Political theory posits that democratic governments are
normally the least likely to use military force because of the system of checks
and balances within the government, the ability to vote bellicose leaders out
of office, and economic interdependence that discourages expensive conflicts
between nations.”® Fifth, security cooperation activities such as Joint Com-
bined Exercise Training (JCET) benefit U.S. military personnel (especially
SOF) because they help U.S. troops become familiar with host nation forces
and territory. Lastly, since much of the economic and military assistance
comes directly from U.S. business firms, the foreign aid also helps stimulate
the U.S. economy. The U.S. benefits financially from arms sales and overseas
training that generate revenue and jobs for Americans.*”

What does the U.S. expect in return for these overseas investments? First,
the U.S. seeks partners that will help combat transnational threats and be
willing, effective partners in future coalition operations. For example, the
ISAF in Afghanistan consisted of 39 countries in addition to the United
States. The U.S. Central Command in Tampa, Florida, has representatives
from nearly three dozen foreign militaries working in its headquarters.
Second, the U.S. seeks to promote political stability and economic prosper-
ity in other countries. In an interconnected global economy, a collapsed
economy can have regional or international repercussions. Weak and failing
states are particularly vulnerable. Recall that the 9/11 hijackers who attacked
New York City and Washington, D.C. trained in Afghanistan—a nation that
had no effective government control over much of its territory. Third, the U.S.
also seeks professional and accountable military partners. Military profes-
sionalism consists of four components: (1) formal military education and
vocational training, (2) military subordination to elected civilian officials,
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(3) knowledge and practice of the LOAC and HR law, and (4) a clearly estab-
lished program of professional military ethics.??* In accordance with U.S. law,
U.S. military forces are prohibited from assisting or working with military
counterparts who abuse the HR of their citizens or that use their authorities
in corrupt manners. Therefore, only countries with professional militaries
are eligible to receive U.S. assistance, which is an incentive for foreign nations
to ensure their security forces comport themselves in a forthright manner
in accordance with LOAC and HR law.

Through its foreign assistance program, the U.S. also supports inter-
national and regional institutions. For example, the United States pays 22
percent of the UN budget and about 42 percent of the total budget for the
Organization of American States (OAS).*”! Since World War II, with the
exception of several years between 1989 and 2001 during which Japan ranked
first among aid donors, the United States has led the developed countries in
net disbursements of economic aid. In 2014, the most recent year for which
data are available, the United States disbursed $32.73 billion in overseas
development assistance, or about 24 percent of the $136.16 billion in total net
disbursements that year.”? The U.S. is also the largest financial contributor to
UN PKO, contributing about 23 percent of the total peacekeeping budget.”*
The U.S. also provides nearly one-quarter of the ICRC budget. Providing
training and support to international peacekeeping forces is also a top prior-
ity for the U.S. government.”** In fact, many of the nations that receive U.S.
SOF training also participate extensively in PKO.

U.S. contributions to democracy and HR often go unrecognized. Fortify-
ing democratic institutions and HR standards have long been key foreign
policy objectives. The U.S. has distributed more than $2 billion dollars annu-
ally in foreign aid during the past 10 years to advance democratic standards
and promote U.S. values such as a strong civil society and robust programs
on HR and the rule of law.**

U.S. SOF and Security Assistance

The U.S. Special Operations Command (USSOCOM) plays a unique role in
security force assistance, particularly train and equip missions. For example,
Owen West, the former Assistant Secretary of Defense for Special Opera-
tions and Low-Intensity Conflict, told congress in February 2019 that, “reas-
suring allies and building and sustaining partnerships remain critical to
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According to Executive Branch guidance, security cooperation has
four principal objectives.

1. Help PNs address common security challenges: disrupt and
defeat transnational threats; develop legitimate and effective
security and justice sector institutions; contribute U.S. military
operations; and maintain control of their territory.

2. Promote support for U.S. interests, including: access to airspace
and military bases; improved interoperability and training oppor-
tunities; and cooperation on law enforcement, counterterrorism
(CT), counter-narcotics, combating organized crime and arms
trafficking, countering Weapons of Mass Destruction prolifera-
tion, and terrorism, intelligence, peacekeeping, and humanitar-
ian efforts.

3. Promote universal values, such as good governance, transparent
and accountable oversight of security forces, rule of law, trans-
parency, accountability, delivery of fair and effective justice, and
respect for HR.

4. Strengthen collective security and multinational organizations,
including: building the capacity of troop- and police-contributing
nations to UN peacekeeping missions.

Figure 18. Objectives of Security Cooperation and Building Partner Capacity.
Source: The White House.

accomplishing our national security objectives.” He also said that U.S. SOF
have an important role, “to build the capacity of our partners and allies
and develop lasting relationships.”*** That same month, General Raymond
Thomas III, former USSOCOM Commander, said, “SOF coordinate within
the USG and with international partners at all levels-from the tactical to
the strategic.”**’

U.S. security cooperation objectives align directly with the SOF foreign
internal defense mission or BPC efforts, as part of a larger USG effort to
establish a network of partners to combat violent extremist organizations

that operate around the globe. U.S. allies in the Philippines, Colombia,
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Afghanistan, Iraq, Syria, and Nigeria are under fire from radical extremist
groups like Boko Haram, Abu Sayyaf, the Islamic State, and al-Qaeda. BPC
raises the prospects that the U.S. will not have to intervene militarily to
combat these groups.

Direct action

Special reconnaissance

Countering weapons of mass destruction
Counterterrorism

Unconventional warfare

Foreign internal defense

Security force assistance

Hostage rescue and recovery
Counterinsurgency

Foreign humanitarian assistance
Military information support operations
Civil affairs operations

Note: SOF activities in bold font represent those that are most likely to
require HR issues and incidents.

Figure 19. Special Operations Core Activities. Source: Joint Publication 3-05,
Special Operations.

Training PN forces is a mission normally assigned to SOF. USSOCOM
Publication 1, for example, identifies security cooperation as a critical mis-
sion of U.S. SOF.**® In addition, USSOCOM is designated the DOD propo-
nent for Security Force Assistance, the train and equip feature of U.S. foreign
policy that provides extensive assistance to PNs.?” Most of U.S. SOF security
cooperation training occurs during JCETs. The events are designed to pro-
vide familiarity for U.S. SOF in other countries. A secondary incidental ben-
efit is the training the PN forces receive. According to SOF representatives
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interviewed for this project, JCETs are conducted 50 percent of the time with
PN SOF, 40 percent of the time with conventional forces, and 10 percent of
the time with police units. The police training is often only with special
police tactical units like hostage rescue teams. When it is provided, use of
force tactics are those of the LOAC, not law enforcement tactics.?*°

Figure 20. U.S. Army SOF conduct a JCET with Panamanian police personnel
in 2018. Photo by U.S. Army Staff Sergeant Osvaldo Equite

The types of JCET training differ from country to country based on the
needs and missions of the PN forces. In total, from 2008-2018, U.S. SOF
conducted 1,736 JCETs in 102 countries with more than 142,000 partner
nations forces. Total cost of the events was more than $600 million. In 2018
alone, U.S. SOF conducted 159 JCETs in 59 countries. The training events
for that year included the participation of over 26,000 troops from PNs.>*

Of the 102 countries where U.S. SOF conducted its JCETs from 2008-2018,
only an estimated 25 percent of the PN forces were involved in an IAC or
NIAC in which the nation’s armed forces use military firepower governed
by the Geneva Conventions and Additional Protocols. By the author’s estima-
tion, the other 75 percent of the PN forces are tasked to manage domestic
disturbances. Those internal security operations, as has been repeated a
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number of times in this manuscript, involve low intensity tactics and force
more appropriate for police operations.*?

Human rights and LOAC were only infrequently taught during the JCETs.
According to USSOCOM representatives, there is no requirement to teach
or train on HR or the LOAC tactics during JCETs. In some cases, it may be
required by the country team in the U.S. embassy** or might be taught as
part of the initiative of the SOF participating in the JCET but no USSOCOM
or congressional requirements exist. An internal USSOCOM Directive that
previously required HR training (USSOCOM Directive 350-28) has since
expired and has not been republished.?** USSOCOM representatives con-
tended that their JCET personnel are “operators,” not legal advisors, and
therefore not qualified to provide training on LOAC or law enforcement
tactics. In their opinion, legal training is better left to JAG officers or legal

advisors.?

First aid and Field Medical care

Close quarter battle or close quarter combat
Combat Marksmanship

Small Unit Tactics

Mission planning process

Long range Marksmanship/Sniper Ops
Demolitions

Urban Operations

Military Decision Making Process

Sensitive Site Exploitation (SSE)

Heavy Weapons Employment

Tactical Communications

Advanced Marksmanship

Counter Improvised Explosive Device (IED)
Fast Rope Insertion and Extraction
Marksmanship/Basic Marksmanship
Patrolling (dismounted and mounted)
Reconnaissance operations

Figure 21. Most Frequent Types of Training Conducted with PN Forces, 2018.
Source: Report on Training of SOF for the Period Ending 30 September 2018
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U.S. SOF are often the units chosen to conduct security cooperation train-
ing with PNs. However, because of the high demand for security cooperation
and BPC, the DOD has recently assigned some activities to conventional U.S.
military units. The U.S. Army, for example, has established Security Force
Assistance Brigades (SFAB) to “train, advise, assist, enable, and accompany
allied and PNs.” The first was established in October 2017. The 1st SFAB,
stationed out of Fort Benning, Georgia, deployed to Afghanistan in Feb-
ruary 2018 to help improve the military capacity of the Afghan National
Army (ANA). The 2nd SFAB deployment, out of Fort Bragg, North Carolina,
deployed to Afghanistan in spring 2019.%

Inherent Challenges Working with Unprofessional Partner
Militaries

During security cooperation interactions with PN forces, U.S. SOF frequently
work with PNs that do not have professional military standards common to
most developed nations.”” Foreign military partners may not practice or be
familiar with more advanced concepts regarding CIVCAS avoidance, protec-
tion of civilian property during conflicts, or subordination to elected civil-
ian officials. At the same time, these allies are fighting in the same complex
operations environment against non-state actors. Under the blurred lines of
contemporary warfare, there is a greater likelihood that tactical errors can
result in serious crimes against civilians. These problems can be severely
exacerbated in countries with stratified political or economic systems that
produce tensions between ethnic groups within the country. Under these
circumstances, SOF training teams must navigate a fine line between devel-
oping the military capacity of PN forces and ensuring that the foreign units
comply with international legal standards on the use of force.”*®

There are dozens of recent incidents in which military forces from impor-
tant U.S. PNs have committed serious crimes against civilians. In one coun-
try, an important U.S. partner in combatting violent extremist groups in
Africa, videos surfaced in 2019 of soldiers executing two women, one of
whom carried an infant on her back. In another incident, soldiers assigned
to secure a high-end shopping mall in the wake of a terrorist attack ended up
looting merchandise from the stores. In a Latin American country where U.S.
SOF work closely with host nation special forces, soldiers were accused of
executing 12 suspected criminals after they were detained and disarmed. In
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Figure 22. Chadian soldiers in the capital of N’'Djamena, 2008. One U.S. senior
JAG officer called PN training on LOAC and HR “woefully inadequate.” Source:
Le Parisien/Philipe De Poulpiquet/Newscom

an important African nation at the center of the fight against Islamic extrem-
ist groups, the armed forces have been accused of extrajudicial executions
of as many as 1,200 persons. In one incident in 2015, soldiers killed nearly
350 protesters during a demonstration when they opened fire into the crowd
with live ammunition. Thousands of others have died in the same country
because of brutal conditions in government detention facilities. In the most
important U.S. military partner in South America, the armed forces have
been accused of the deaths of thousands of civilians who were killed and
then passed off as insurgents. In another African PN, a U.S. trained Army
officer led a military coup that overthrew the democratically-elected presi-
dent. The resulting chaos eventually required a major military intervention
by French military forces to restore order to the country.”* Each of these
incidents occurred in a country where U.S. SOF had recently conducted
JCETs with PN forces.
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The Bacha Bazi Incident in Afghanistan

Perhaps the most notorious recent example of criminal activity among PN
forces that has subsequently raised the level of attention on the difficult ethi-
cal decisions faced by U.S. SOF personnel is the Bacha Bazi case in Afghani-
stan. It also revealed glaring deficiencies on how U.S. SOF are educated
on HR, the same topic on which GCC and national leaders place so much
emphasis. While technically illegal, one of the customs in Afghan culture is
for powerful local leaders to have “dancing boys” (called Bacha Bazi in Dari
or literally “boy play”). The children are often forcibly coerced into sexual
slavery and child prostitution—a crime against humanity in most situations.
In 2011, while working with local forces, two U.S. SOF personnel confronted
an Afghan militia commander who allegedly kept a 14-year old boy chained
to a bed as a sex slave. The sergeant first class and his special forces captain
told Army officials that they “felt that morally we could no longer stand by”
and allow the Afghan local police “to commit atrocities.” When confronted,
the militia leader reportedly laughed off the accusations at which point the
two SOF soldiers assaulted him and physically threw him off the base. The
SOF captain was relieved of his command and subsequently left the mili-
tary. The sergeant first class was reassigned and, after a lengthy review, was
eventually permitted to rejoin special forces units.*°

During the subsequent investigation by the Special Inspector General for
Afghanistan Reconstruction (SIGAR), interviews with other SOF person-
nel revealed that many had witnessed criminal activity by Afghan security
forces but didn’t know how to respond or what mechanisms existed to report
the gross violations of HR. For example, according to USG investigators,
one U.S. military official saw an ANA soldier shoot a detainee in the leg.
In another incident, ANA members repeatedly hit a detainee in the face
with their weapons. In 2014 in the Logar province, seven Afghan National
Army Special Operations Command (ANASOC) personnel beat a civilian
to death. In yet another incident, two ANASOC soldiers sexually assaulted
a girl in order to coerce information from her mother.?* The two U.S. SOF
involved with the incident with the militia commander reported that they
had heard of a militia commander who raped a 14- or 15-year-old girl whom
he had spotted working in the fields. Another commander absconded with
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his men’s wages and spent the money on dancing boys. Yet another com-
mander murdered his 12-year-old daughter in a so-called honor killing for
having kissed a boy.**?

The SIGAR 2018 report about the incidents highlighted that the U.S. DOD
“did not have guidance specifically requiring the reporting of HR violations
until November 2011.” Pre-deployment training for U.S. forces focused on
LOAC and detainee abuse but did not include any guidance on HR violations
or child sexual assault. As a result, some of the U.S. Service members who
witnessed assaults by Afghan security forces said they did not receive train-
ing on how to address it and therefore did not report it to authorities.*** DOD
policy stated that “training on the law of armed conflict would include some
training on respect for human rights;” that policy proved insufficient to cover
the incidents U.S. SOF witnessed on the blurred battlefields of Afghanistan.

This incident raises an important question about U.S. security coopera-
tion programs. In accordance with DOD regulations, U.S. SOF are obliged
to report serious violations of HR and, if involved in a training exercise with
foreign forces, withdraw from the training.>** U.S. military personnel who
witness and do not report violations of surrogate forces may be held legally
liable for failing to comply with their duties.>*> But what if U.S. SOF don’t
know what constitutes a gross violation of human rights (GVHR) as was the
case in the bacha bazi incident? According to dozens of interviews conducted
for this report, neither USSOCOM headquarters in Tampa, Florida, nor
the six Theater Special Operations Commands, nor any of the Army, Navy,
Air Force, or Marine SOF commands provide this type of HR training to
inform SOF personnel on what constitutes illegal and criminal behavior.?*¢
USSOCOM headquarters should mandate pre-deployment training for SOF
personnel that covers the types of war crimes and crimes against humanity
that occur all too frequently during times of conflict. These may include child
sexual exploitation, rape, abuse of detainees, torture, extrajudicial execution,
forced disappearance, excessive force, honor killings, kidnapping, human
trafficking, forced labor, and slavery. In addition to training on basic HR,
civil-military relations, and military professionalism, SOF forces need to
know specifically what constitutes a war crime or a crime against humanity
and how to respond to such incidents.
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Chapter 6. The Blurred Battlefield in
Brazil: Military Operations in the Favelas
of Rio de Janeiro

he next four chapters of the manuscript provide examples of govern-

ments that have been forced to order their armed forces to the streets
to combat violent criminal organizations. Three of the four cases—Brazil,
Colombia, and Mexico—are among the most dangerous countries in the
world. In fact, together Mexico and Brazil account for 29 of the top 50
most dangerous cities in the world.**” The fourth case, Chile, demonstrates
the challenges UN peacekeepers have faced in more than 70 interventions
since 1945 as they operate in the grey areas between armed conflict and law
enforcement. In each of the four examples, the security problems have risen
beyond the capacity of the police forces and, as a result, have required the
use of the military to combat the threats. However, only one of these four
cases—Colombia—rises to the level of an armed conflict that permits the
use of LOAC tactics.**® The other three countries are using their military in
law enforcement roles that required military officials to retrain their soldiers
on police tactics or develop a hybrid doctrine that includes both LOAC and
HR rules.

These are the blurred battlefields of Latin America; fighting in densely
populated urban terrain against heavily armed and violent criminal gangs.
In places like Rio de Janeiro, Brazil; Port-au-Prince, Haiti; Buenaventura,
Colombia; and Culiacan, Mexico, security forces are faced with extremely
difficult operating conditions in which it is nearly impossible to distinguish
between criminals and civilians. As a result, security forces require an
immense amount of training and education to understand when they can
use force, what kind of force is permitted, and what rights they are obliged
to provide to detainees. Fire discipline is extremely important and soldiers
deployed without this orientation are likely to make fatal errors.

Recent History of Brazil

Brazil is the largest and most populated country in Latin America. It is a

nation of vast geographic and demographic diversity,>** and the only country
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on the continent to border ten other nations. It has immense resources and
geopolitical potential. It is the world’s fifth largest nation by area, has the
9th largest economy (by gross domestic product, GDP), and is the fifth most
populated country in the world with over 210 million people. Within South
America, it accounts for nearly 50 percent of the land area and 50 percent of
the population (203 million citizens). In the early 2000s, Brazil was grouped
with Russia, India, China, and South Africa, (BRICS) and was identified as
one of a handful of rising countries that would surge to the top of the eco-
nomic food chain as a global power and able to wield its financial and politi-
cal influence to advance national interests.*** To demonstrate its arrival on
the world stage, Brazil hosted the 2014 World Cup, the first Olympic Games
ever hosted in South America, and campaigned for a permanent seat on the
United Nations Security Council (UNSC).

However, economic and political troubles derailed Brazil’s debut as a
competitive world power. An economic recession in 2014, a widespread politi-
cal corruption scandal, associated social protests, and a nationwide crime
wave have cast doubt on Brazil’s ability to be a destination for foreign invest-
ment and a global playmaker. The problems in Brazil stem from a combina-
tion of structural and socioeconomic problems that have gone unaddressed
and have created a festering malignancy on the country’s ability to live up
to its potential. Brazil has high levels of inequality and income disparity.>'
This produces a cost of living burden on many of the poorest Brazilians
who struggle to find means to sustain themselves. Millions have been lifted
out of poverty in the past two decades, but many Brazilians resort to illicit
activities—especially drug trafficking—for the income they need to survive.

Corruption is also a major problem in the country. The 2014 Car Wash
scandal (Lava Jato in Portuguese) revealed billions of dollars of bribes among
politicians and private companies, money that should have been devoted to
social programs or economic stimulus practices that benefited the public.
The ensuing investigation revealed that corruption is rampant throughout
the government. Five former presidents, nearly one of every three presidential
cabinet ministers, the heads of both houses of congress, two dozen sena-
tors, and 42 congressional deputies have been accused of corruption, money
laundering, and fraud. President Michael Temer, who took over after Dilma
Roussef was accused and impeached for corruption. The former governor of
Rio de Janeiro state was sentenced to 14 years in prison for taking $67 million
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Figure 23. Brazil comprises nearly 50 percent of the territory of South America,
accounts for half of the population of the continent, and has land borders with
ten other countries. Photo by Shutterstock

in bribes. Even the lead prosecutor who leveled corruption charges against
hundreds of officials now faces his own ethics scandal.**

Frustration with economy stagnation, political corruption, and the secu-
rity crisis has risen considerably since 2014. Government spending has been
slashed because of the lack of revenue leaving many security forces with-
out funds to fuel vehicles or pay salaries. Not surprisingly, public opinion
surveys revealed widespread contempt among Brazilians for politicians. A
2017 Latinobarometro poll found that only 13 percent of Brazilians had faith
in democratic institutions. At one point, former President Temer’s public
approval rating hit four percent. As an indication of the level of frustration
and anger, many citizens in the country yearn for a military coup in order
to oust corrupt politicians, reduce crime, and restore order.>*
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All these economic, political, and security problems have aligned to make
Brazil’s cities some of the most dangerous in the world. The country has
just three percent of the world’s population, but is the source of 14 percent
of homicides across the globe. Gun battles between rival gangs break out
in broad daylight as they compete for control of drug markets. In Brazil’s
prisons, riots have erupted as authorities try to crack down on gang activity
within the penitentiaries, leaving hundreds of dead prisoners and prison
guards, many of them brutally murdered. Retaliatory gang attacks have
resulted in scores of dead police officers. As a result, the Brazilian Army
has been deployed into the most dangerous favelas in Rio de Janeiro and
Sao Paulo.**

Public frustration with runaway crime led to the 2018 election of a popu-
list right-wing president who vowed to quell the violence. Jair Bolsonaro, a
former Army captain and firebrand politician, campaigned on promises to
reduce crime and corruption. He had earned a reputation in congress as a
tough-talking and, at times, crude spokesperson for conservative political
factions who prefer mano dura tactics over social or economic reforms.**
Bolsonaro’s vice president is Antonio Hamilton Mourao, a Brazilian Army
general who retired from the military in 2018 to run for office.”*

Red Command and the First Capital Command

Brazil’s two largest gangs are the Red Command (Comando Vermelho in
Portuguese) and the First Capital Command (Primeiro Comando Capital
[PCC]). Both groups originated in the hellish Brazilian prisons of the 1980s
and 1990s when gang members created alliances for self-protection. Once
released from prison, gang members continue to collaborate with colleagues
who remain behind bars. The gangs initially trafficked in extortion, protec-
tion fees, prostitution, bank robberies, and petty crime, but later moved into
arms and drug trafficking, particularly as trafficking routes through West
Africa and Europe became more profitable. Money earned on the streets was
funneled back into the prisons to help incarcerated gang members maintain
their status, purchase drugs, bribe guards, and recruit new members to their
ranks.

The two main groups had maintained a shaky truce for over almost two
decades—a collaborative attempt at self-preservation inside Brazilian tough
prisons rather than launching an internecine war among gangs. All that
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Figure 24. Brazilian soldiers have been assigned domestic security responsibility
in favelas—heavily populated and impoverished communities that present unique
urban security challenges. Source: U.S. Southern Command

changed in 2016 when the alliance was called off as the two groups expanded
their control of drug trafficking territory particularly in the north of the
country.”’ The Red Command moved against PCC territory in Sao Paulo
and likewise the PCC moved into areas of Rio de Janeiro traditionally con-
trolled by the Red Command. Both groups also sought to establish alliances
with other smaller gangs. A lot of the violence between gangs occurred in
the penitentiaries; prison riots in Roraima, Rio Branco, Port Velho, Manaus,
Natal, and other areas resulted in dozens of gang fights and hundreds of
deaths between PCC and Red Command factions.>®

In 2005, the Red Command was believed to control most of Rio de Janei-
ro’s favelas.”’ However, as the truce disintegrated in 2016, the Red Command
had to compete with PCC factions such as the Amigos dos Amigos and the
Pure Third Command; the latter comprised of dissident factions of the Red
Command who had previously broken away from the group. Under this
pressure, the Red Command is presumed to have lost power within Brazil.
However, they still have as many as 6,000 members in Rio de Janeiro.

93



JSOU Report 21-1

The PCC, formerly from Sao Paulo, is now the largest and most powerful
organized crime group in Brazil with a reported 30,000 members. They are
estimated to have a presence in every one of Brazil’s 27 states (to include the
federal district) and have control over 90 percent of the prison population,
an estimated 550,000 prisoners.**® The PCC have also expanded into neigh-
boring South American states of Bolivia and Paraguay.

Have the Red Command or the PCC reached the level of organization
and protracted violence of OAG? If these two criteria are met, the conflict
is considered a NIAC that permits the use of military firepower and tactics
that are less restrictive than law enforcement rules. Brazil’s armed forces
would be permitted to use military firepower against gang members that
are directly participating in hostilities, could use lethal force as an option
of first resort, and wouldn’t necessarily be required to use EOF tactics when
confronting gang members.

This is not the situation in Brazil. Despite the heightened levels of violence
and control of the favelas by gangs, neither the Red Command nor the PCC
have crossed the threshold of an OAG. With regard to the level of organiza-
tion, the Red Command consists of a series of loosely aligned groups rather
than a hierarchical organization with a centralized leadership. There is no
strict command-and-control system nor a ranking system among the gang
leadership. Similarly, the PCC consists of a number of franchise groups that
serve the interests of the PCC while not actually being directly subordinate
to them. Allegiance to the groups by its members is frequently shifting as
the gangs split into smaller factions or align with other criminal factions.
Many of the gang leaders from both groups are imprisoned but are able to
coordinate criminal activities via cell phones because Brazilian prisons are
effectively under the control of criminals, not state authorities.

Likewise, neither group reaches the required level of violence of an OAG.
This might seem counterintuitive in light of how dangerous everyday life
has become in Brazilian cities. The country has seen a violent crime wave
erupt since 2010, fueled by an influx of drugs being shipped to West African
and European markets. According to the Brazilian Forum of Public Security
(FBSP), the homicide rate in Brazil has increased every year since 2014. In
2017, nearly 64,000 Brazilians were murdered, 175 each day.* Fourteen of
the most violent cities in the world are in Brazil, according to the Citizen’s
Council for Public Security and Penal Justice, a Mexican NGO that studies
violence in cities.** The jump in violence coincides with the favela security
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operations, the end of the truce between rival gangs, and the increased flow
of drugs through Brazil. Gangs primarily use small arms or automatic weap-
ons, but not heavier caliber weapons such as .50 caliber machine guns or
rocket-propelled grenades. The fighting is episodic, not protracted or con-
tinuous. Favela citizens are not being displaced by the fighting, despite the
danger it presents.*® Because the OAG thresholds have not been crossed,
Brazilian soldiers combating these groups are required to use law enforce-
ment tactics, not LOAC tactics.

The Brutal Brazilian Prison System

The origins of the Brazilian gangs offer insights into the austere conditions
of the Brazilian penitentiary system. Brazil’s prison system is the third
largest in the world (after China and the United States) and its prisons are
more often a source of criminal consolidation and recruitment rather than
rehabilitation. Conditions inside Brazil’s prisons are brutal; designed for
400,000 prisoners, the prison population now sits at almost 750,000, 187
percent over capacity.”** Police and military forces often have to be called
in to reestablish control when riots occur. The most infamous incident of
Brazilian prison violence occurred in October 1992 when Brazilian police
massacred 111 inmates during the Carandiru prison riot, one of the largest
prisons in Latin America. Subsequently, prisoners began demanding better
living conditions and protested against gang leaders being transferred to
other prisons. Gang members launched a number of smaller riots, but none
matched a massive rebellion in 2001 that was coordinated among 28 prisons
holding 29,000 prisoners. The protest was timed to occur on a Sunday when
prisoners are entitled to have visitors. Prisoners took 10,000 people hostage.
In Carandiru prison alone, the PCC seized 5,000 hostages.**®

In 2006, PCC leaders ordered another uprising in 51 prisons, as well
as attacks against police stations in Sao Paulo. From 12 May to 20 May,
nearly 500 people died (including 42 police officers) from prison rioting,
arson attacks against buses, and by retaliatory attacks by police against sus-
pected gang members. Almost 300 police stations and public buildings were
attacked in just a nine day period.*¢
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The Favelas of Rio de Janeiro and Sao Paulo

Brazilian gangs traditionally operate in the favelas, the impoverished
neighborhoods in Rio de Janeiro and Sao Paulo that rest on the steep hills
throughout the city. According to government authorities, there are more
than 700 favelas in Brazil although many of them consist of conglomerations
of neighborhoods that are loosely connected. Houses, constructed of wood,
mud bricks, or recycled materials, are packed tightly on top of or alongside
others. In these areas, the government has little presence. Public services are
limited. Streets are narrow and inclined. There is minimal vehicular traffic;
most residents ascend and descend via stairs.

Figure 25. The Rocinha favela near Rio de Janeiro is one of Brazil’s largest fave-
las, home to an estimated 100,000 people. It has also been the objective of a
massive pacification effort by Brazilian security forces. Photo courtesy of The
Intercept news service

The favelas are demographic representations of the income disparity that
lies at the root of many of the Brazil’s socioeconomic problems. In Rio de
Janeiro, for example, the sprawling slums are directly adjacent to wealthier
areas like Lagoa, Leblon, or the internationally famous beaches of Ipanema
and Copacabana. Residents descend from the favelas each morning to try
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to earn money in the informal sector, often as a sidewalk vendor or work
in the service industry of the many hotels and restaurants that dot these
swank neighborhoods. At day’s end, after making a meager wage, they may
embark public transportation for a long commute back to the favelas where
security and utilities are commonly unavailable. Wealthier Brazilians, and
even those from the middle class, look down on the favela dwellers. During
one of the author’s research trips to Brazil, one taxi driver gestured at a favela
as he passed it and pinched his nose as if to avoid a noxious smell emanating
from the slums.

Because of the lack of security and government services, the Brazilian
favelas are often referred to as “ungoverned” or “under-governed” spaces. But
this characterization does not tell the whole story. As Robert Muggah of the
Igarape Institute describes it, it is more accurate to say that favelas are “alter-
nately” governed because the gangs or militias serve as a form of surrogate
authority, providing an informal system of authority and rule of law. In a
country with little public confidence in political representatives and corrupt
police officers, gangs are often perceived as the only “legitimate” authority
in the favela. Although relatively “lawless” by most standard measures, gang
leaders enforce prohibitions on certain crimes such as pedophilia and rape.
Many of the children who live in these areas are orphaned or parentless.
Their fathers may be in jail and their mothers may have to work long hours
to earn a living. Consequently, children are raised by their grandmothers
or other relatives. Many of the street children are employed by gangs for
menial jobs such as lookouts and messengers. In turn, the children’s relatives
are paid by the gangs for the services the kids provide, thereby providing a
small but important form of income for residents in the favelas. Gang lead-
ers also fund public work projects and social programs, providing a form of
economic stability and employment.

Security operations in these sprawling urban shantytowns are difficult.
Armored vehicles and, in some cases even motorcycles, cannot navigate
the steep, twisting alleyways so security forces normally have to enter on
foot, making them vulnerable to armed criminals who may be surveilling
entrances into the neighborhood. Local gangs know the pathways through
the houses and can maneuver rapidly through the hidden corridors. Ammu-
nition fired from military arms can pierce the flimsy walls of the resident’s
homes sometimes passing through multiple structures and raising the risk
of unintentional civilian casualties. Because the favelas are perched on the
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slopes of the mountains, criminals often enjoy the advantage of the elevation
to attack security forces as they enter the area.

In light of the near-abandonment of the favelas by government forces,
private militias have filled the security void. In many cases, they consist of
former police officers or soldiers who serve as neighborhood watch groups
to protect locals from gang members. An estimated two million of the 6.7
million residents in Rio de Janeiro now live in areas controlled by militias.?¢

This is a worrisome trend. As other Latin American countries have seen,
militias and paramilitaries can often become part of the security problem
when they start charging protection fees to locals (a slippery slope toward
extortion) or are drawn into the drug market by the lucrative profits.?*® In
Colombia, for example, the paramilitaries (also called self-defense forces)
were initially employed by wealthy Colombian ranchers and landowners to
protect their property from leftist guerrillas. Over time, the vigilante groups
became the worst actors in the long insurgency in Colombia and committed
more atrocities and massacres than either the guerrillas or the state security
forces. The paramilitaries established strong ties with Colombian govern-
ment officials who shared mutual security concerns. Those connections were
difficult to sever, even after the group was declared a terrorist group and
DTO by the U.S. Department of State.>®

Today, militias that control the favelas are nearly indistinguishable from
the drug trafficking gangs. One Brazilian government representative inter-
viewed for this project called the militia a “mafia.” They extort money from
local vendors in return for “protection.” They control most of the utilities
into the favelas such as potable water, cooking gas, electricity, television, and
garbage collection. Militias in some favelas in Rio de Janeiro are reported to
have charged politicians a $40,000 election tax for mayors to permit them
to campaign in their areas.”® Some citizens welcome the militias because
they have driven violent drug gangs out of the areas, referring to them as a
“lesser evil” when compared to the gangs.”! But the militias use intimida-
tion and violence to enforce their own agenda as well. In March 2018, city
councilwoman Marielle Franco, an activist against militias and extrajudicial
killings by police, was gunned down in Rio de Janeiro.”*> Born in the fave-
las and a university graduate despite having to raise a daughter as a single
parent, she represented many of the disadvantaged residents of the poorest
neighborhoods in the city. In March 2019, two former military policemen
and members of the militia were arrested for her murder.””?
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Brazilian Law Enforcement

Understanding the Brazilian police forces can be difficult because of the
numerous organizations that exist under federal, state, and municipal orga-
nizations. Like most police units, the mandate for Brazilian police is twofold:
provide law enforcement and maintain public order. At the national level,
the Federal Police and the Federal Highway Police operate under the Min-
istry of Public Security. The first manages law enforcement issues such as
international drug trafficking, terrorism, immigration, and border security.
The second oversees security on the federal highways.

At the state level, there are two important police organizations, both
of which fall under the supervision of the governor in each of Brazil’s 27
states: the military police and the civil police. Because of their title, the
military police are often confused with the armed forces. However, they are
not part of the Brazilian military, but rather are given that name because it
is a “militarized” institution based on principles of the armed forces (disci-
pline, customs, and hierarchy, for example). If compared to U.S. law enforce-
ment organizations, the military police would be the equivalent of the state
police and city police that operate in most U.S. states. The military police
conduct more operational tasks than the civil police who concentrate mostly
on criminal investigations.””*

Like many Latin American police organizations, Brazilian police are
beleaguered by a number of structural and cultural problems. In general,
they receive low salaries, are poorly equipped, and are often vulnerable to
bribes and corruption by DTOs. During their off-duty hours, many serve in
the militias that control favelas in order to supplement their income. Accord-
ing to more than one source, they follow a “shoot first, ask questions later,”
practice when entering the favelas.””>

One unit among the military police deserves special attention: the Spe-
cial Police Operations Battalion (BOPE), Batalhdo de Operagées Policiais
Especiais in Portuguese.”’® Equivalent to U.S. Special Weapons and Tactics
(SWAT) units, BOPE uses sophisticated weapons and militarized tactics for
high risk police operations such as hostage rescue, counternarcotics, kid-
napping, and bank robberies. Like SWAT teams in the United States, there
are BOPE units assigned to most major cities in Brazil. BOPE are normally
assigned to enter favelas during the initial phase of the pacification efforts
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in order to detain violent gang leaders. Likewise, BOPE are often the first
responders to prison riots.

Police Pacification Units (UPP)—Unidade de Policia Pacifica-
dora in Portuguese

As part of its rise to the world stage as a BRICS nation, Brazil sought to
showcase its abilities by hosting a number of significant public events to
include the Pope’s visit to Brazil in July 2013, the 2014 World Cup, and the
2016 Olympic Games. Each event drew tens of thousands of tourists or ath-
letes to Brazil. Security was paramount particularly near the favelas where
criminal activity could be planned and then conducted in adjacent tourist
havens like Ipanema and Copacabana beaches or along the crowded corridor
from the international airport.

To gain control over the favelas, the state government ordered Pacify-
ing Police Units to enter the areas, restore order and control, and develop
sustainable social-economic programs that would address many of the root
causes of the problems such as unemployment, lack of public services, and
poor education programs. UPP police officers received special training on
community policing and HR. The pacification program was designed to serve
as a counterweight for favela residents in place of the option of joining gangs.
Gang membership, often the only alternative for many Brazilian marginal-
ized youths, offers prestige, money, and a distorted form of self-respect.

Starting in 2008, the governor and security officials in the state of Rio de
Janeiro (like Sao Paulo, there is a state and city that share the same name)
launched the first UPP into the Santa Marta favela. The operations followed
three steps that resemble the “clear, hold, and build” of modern COIN strate-
gies. First, BOPE backed up by Brazilian Army or Marines, entered the favela
to root out the drug traffickers and gang leaders. These frequently resulted
in violent confrontations. Second, a stabilization phase occurred to solidify
control and order of the area, often in the form of fortified strongholds and
“hard points” within the favela that permitted surveillance and quick reac-
tion teams to respond to resistance efforts. Third, a consolidation phase
involved the entrance of UPPs that conducted confidence-building efforts
mechanisms such as medical assistance, welfare programs, employment, and
education opportunities.”” This last phase often involved “proximity polic-
ing” in order to develop personal interactions with the residents in the hopes
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that it would provide intelligence on criminal activity from favela residents.
Since many favela inhabitants know the members of the criminal gangs or
were themselves involved in criminal activity, it was often difficult to gain
their assistance. Familial relations may exist among many favela residents.
As a result, inhabitants retained a sense of solidarity for the gang members,
many feared retribution, and still others didn’t trust the police or military.
Hence, pacification operations required strategic patience, emotional intel-
ligence, and operational agility in order to know when to use soft or hard
power.

Initially, the UPPs in Rio de Janeiro achieved noteworthy success. Homi-
cides and crimes dropped by 65 percent between 2009 and 2014. Property
values and licit economic activity increased. Older residents welcomed the
security and stability that the police presence brought to neighborhoods, as
compared to the often arbitrary street justice and patronage of the traffick-
ers and gang leaders.

Over the course of the next few years, UPPs were established in more
than three dozen favelas. The biggest operations were in Rocinha, Maré, and
Complexo de Alemao—considered to be the largest of the favelas in Rio de
Janeiro with over 60,000 residents in each one. In Complexo de Alemao, for
example, 3,000 Brazilian Special Forces Police, Army soldiers, and Marines
entered the favela in November 2010, supported by armored vehicles and
helicopters. The initial operation encountered surprisingly light resistance.
The security forces provided a government presence in the favela for more
than 18 months before withdrawing and turning responsibility over to a UPP
unit. In all, the government mobilized 85,000 police and soldiers to occupy
the favelas, especially those near sites that would host the 2014 World Cup
and the 2016 Olympics. The state had an ambitious goal of taking over 100
favelas before the two events. In total, more than 9,000 UPP officers were
deployed between 2009 and 2015.”

Despite these initial successes by 2014, security conditions in UPP-con-
trolled favelas started to deteriorate. As it turned out, providing security to
the favelas was only one of a number of required solutions; social, economic,
and cultural problems were also part of the root causes of violence and insta-
bility, but these issues were beyond the capability or mandate of the security
forces. Government services that were supposed to provide social programs,
education, and employment opportunities failed to deliver because govern-
ment agencies were not adequately resourced to provide sustained assistance
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to the impoverished areas. As a result of falling oil prices and a contracting
economy, the state was too cash-strapped to fund many of its security forces
or sustain the UPP development initiatives. For example, the state of Rio de
Janeiro reduced its security budget by 32 percent in March of 2015.7° Accord-
ing to some reports, there weren’t enough funds to put gas in the tanks of
police cars and, in some cases, to pay police and fireman salaries.

Additionally, according to Brazilian government officials interviewed for
this research project, the level of violence was underestimated by authorities.
Officials had no adequate response to stem the violence between rival gangs
that were fighting for control of drug distribution centers in and among the
favelas. When security forces initially moved into a favela, gang members
often relocated to other areas while police and soldiers occupied it and then
returned once the security forces departed. Subsequently, gangs have been
able to resist the government pacification efforts in spite of the militariza-
tion of public security. Homicides and vehicle thefts have risen consistently
every year from 2014-2018, with murders in Rio de Janeiro increasing by 30
percent since 2014. In these concentrated population zones, civilians were
frequently caught in the crossfire of gun battles between police, adding to
the public frustration and anger over the UPPs.**

The failure of the UPPs opened an opportunity for gangs to reestablish
control in the favelas and by 2017, open warfare existed in a number of parts
of Rio de Janeiro as gangs fought for control of drug markets in the city. For
example, one of Rio’s largest favela, Rocinha, was the site of a pitched battle
between the Red Command and the Amigos dos Amigos in September 2017.
The orders for the offensive came from gang leaders who were directing the
action via cell phone from their prison cells. The two gangs battled back and
forth for hours using hand grenades and light arms. Schools and shops were
closed and a number of buses were burnt.”® As a result, on 22 September,
the Brazilian Defense Minister ordered nearly 1,000 soldiers into Rocinha
to help stabilize the situation.

Tactics and Doctrine on the Use of Force by Brazil Armed
Forces

Brazil, like most Latin American nations, has had very few inter-state con-
flicts, the last being World War II. From the perspective of its roles in defense
and homeland security, Brazil is no different from most Latin American
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militaries that are assigned traditional missions such as defense of national
territory, border security, and disaster relief following natural or man-made
catastrophes.??

However, the use of the Brazilian armed forces for internal security, usu-
ally reserved for only emergency situations, has become normalized over
time. When a public security crisis is beyond the capacity of the local security
forces, the governor of the state can request assistance from federal troops
from the president who then directs the minister of defense to provide forces.
According to federal policy, deployments for these “non-war” operations that
require the military but do not involve armed conflict should be episodic
and of the shortest possible duration.?®® The authority for law enforcement
operations is written into the 1988 constitution, article 142, which permits
the use of armed forces to guarantee of law and order (GLO). According to
Brazilian authorities interviewed for this project, the military conducts inter-
nal operations much more frequently than external operations.”®* Citizen
security, pacification programs, law enforcement operations, and security
for special events like the World Cup and Olympics are the most common
type of internal security missions, but the Brazilian military has also been
tasked for a number of other unconventional assignments including fighting
forest fires in the Amazon, distributing warnings about the Zika virus and
dengue fever, election security, and even providing animal vaccinations.

According to statistics maintained by the Ministry of Defense (MOD), the
Brazilian armed forces have conducted 138 internal security operations since
1992. These events consist of five broad types of missions: (1) urban violence,
(2) voting and election security, (3) support to military police operations, (4)
security for mega events, and (5) others (to include indigenous protests and
protection of critical national infrastructure). Of the 138 events conducted
since 1992, approximately 17 percent have been for urban violence, 18 percent
for voting and election security, 16 percent for support to military police
operations, 28 percent for security for mega events, and 21 percent for other
types of events.?®

Two important references provide the authorities and doctrine for inter-
nal law enforcement operations for the Brazilian armed forces: the GLO
Handbook of 2014 (Garantia da Lei e da Ordem in Portuguese) and the
Pacification Operations Manual of 2015 (Manual de Campanha Operagoes
de Pacificag¢do). GLO operations, according to the handbook, may be nec-
essary in a number of circumstances: protecting critical infrastructure or
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Table 5. Types of Internal Security Missions of Brazilian Military, 1992-2019.
Source: Brazilian MOD, History of GLO Operations, 1992-2019

Category

Number and Percent of
138 Total Missions

Examples

Urban violence

23 (17%)

Prison inspections (2017);
citizen security efforts in Rio
de Janeiro (2017); multiple
sessions of preserving public
order.

Voting and election security

25 (18%)

Election security for national
elections (every two years);

voting security during disar-
mament referendum (2005).

Support to military police
operations

22 (16%)

Multiple events in which the
military provides support to
Military Police conducting
security operations including
pacification operations.

Security for important
conferences and events

39 (28%)

Military World Games
(2011); World Cup (2014);
MERCOSUR Conference
(2015); Olympic Games
(2016);

Others

29 (21%)

Security of hydroelectric
plant at Tucurui (1996);
escort of 60-truck convoy
with 1,000 tons of food for
drought victims in northeast
of country (1998); security
during truckers' strike (1999);
combat forest fires (2019);
perimeter security during
prison riots (2019).

government facilities; providing security at transportation hubs such as air-
ports, seaports, or train stations; providing safe passage of citizens; election
security; and search and seizure operations, particularly for illegal drugs
or weapons. It also emphasizes the use of nonlethal weapons, gradual EOF
tactics, and non-military arms that reduce the risk of inadvertent collateral
damages. It requires soldiers to be familiar with negotiation tactics in order
to de-escalate tensions with protesters or suspects.
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)

Figure 26. Brazilian soldiers train for GLO operations.
Source: U.S. Southern Command

According to government officials, there is regular coordination and
training on tactics between Brazilian military police and military personnel.
As one senior Brazilian Army officer put it, “the police look like the Army
and the Army looks like the police.”** Security force personnel—both mili-
tary and police—are normally equipped with nonlethal arms such as pepper
spray, tear gas, and batons. Hence, a Brazilian military unit that encounters
violent protesters has a range of options and EOF tools. According to Brazil-
ian officials, during training soldiers are taught to empathize with civilians,
especially those who may live in marginalized areas. “We are all Brazilians,”
is a sentiment regularly expressed by soldiers.?*’

Brazilian military personnel conducting law and order operations receive
training particularly on restrictions on the use of force and EOF tactics. The
GLO Handbook, for example, requires security forces to consider reason-
ability, proportionality, and legality as principles of the use of force. The
Defense White Book of 2012 also recognizes the blurred lines between con-
ventional and contemporary conflicts. It states, “the growing participation
of the Armed Forces in peacekeeping operations and in operations of law
and order have demonstrated the need to improve the study of HR and the
international law on armed conflicts in the various educational institutions
of the Navy, Army and Air Force.”**® As of 2012, HR training is mandatory
for all military personnel and is particularly important for those conducting
peacekeeping operations and law and order operations. By 2013, a program
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of HR was required to be taught at all military undergraduate and graduate
programs.

The 2015 Pacification Operations Manual also places similar empha-
sis on the restricted use of force in non-combat operations. The manual
acknowledges the complexity of the operating environment, particularly the
difficulty identifying threats. It mentions the inherent risks of military force
in low intensity security operations and the associated risks of alienating
the population the state is attempting to assist. The manual states: “Isolated
slips of conduct or compliance with engagement rules can result in strategic
failures.”” Principles of humanity, military necessity, proportionality, dis-
tinction, and legality should determine the rules on the use of force.

Brazil and United Nations (UN) Peacekeeping Organizations
(PKO)

Brazil has played a significant role in UN PKO. As of 2019, the country has
participated in over 40 PKO missions with over 33,000 military officials,
police officers, and civilians. UN-led operations by the country’s forces have
been conducted in East Timor, the Congo, Eritrea and Ethiopia, Liberia,
Cote d’Ivoire, Sudan, and the Central African Republic, among others. Of
particular note, Brazil led the military component of the UN mission in Haiti
(MINUSTAH) since it was established in 2004 until the mission ended in
2017. In 2005, the Brazilian Army created the Brazilian Center for Peacekeep-
ing Operations in Rio de Janeiro. In 2010, it was reconfigured to be a joint
center to permit peacekeeping training for members of all military Services
and renamed the Sergio Vieira de Mello Brazilian Peacekeeping Operations
Joint Center.

Through its experiences with peacekeeping operations, the Brazilian
military had learned much about low-intensity conflicts—ones that require
more restrictive law enforcement tactics rather than military firepower. For
example, Brazilian forces had to conduct high-intensity operations in slums
of Port-au-Prince against Haitian gang leaders. The urban conditions in Haiti
were much like that of Brazilian favelas—closed and heavily-guarded com-
munities that were effectively under the control of criminals, not the state.

The Brazilian military’s operations in Haiti and other UN PKO were
transformative experiences for the armed forces, leading some scholars
to refer to a “Brazilian Way”—the culturally-cognizant combination of
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security and development programs in the austere conditions. The mili-
tary was required to hone its conventional tactics to ones more suitable for
police operations, combining military firepower with civic and social activi-
ties in gang-controlled places like Cite Soleil. The military had to employ
snipers and establish hardened strong points within these contested areas
while nearly simultaneously providing much-needed social services, the first
designed to defeat violent Haitian gangs and the second designed to win
favor and cooperation of residents of the zone.

One soldier described the Brazilian pacification effort as one attuned to
needs of the situation:

The American says “we have to apprehend that person,” and he goes
and apprehends regardless of the situation. But, the Brazilian will
enter, will talk, will find a way and then will apprehend, yes. But he
will apprehend in a softer way than the North American. And this

made the UN give Brazil the position of the head of this mission.**

Following the establishment of a security presence in denied areas of
Port-au-Prince, the Brazilian military launched a combination of COIN and
community policing initiatives, efforts that were required to be sustained
for extended periods. Brazilian soldiers moved through the Haitian slums
on foot rather than armored vehicles making personal contact with resi-
dents. They used futbol (soccer) tournaments to socialize with the residents
and, in some cases, eventually were able to

gain enough trust with local residents to They used futbol (soccer)
identify drug traffickers and gang leaders.  ;, ,\naments to socialize
The Brazilians also combined their security |, ih the residents an d,
operations with quick impact projects and  ;; ¢5me cases, eventually
engineering projects such as installing solar- |, ore ab/e to gain enough
powered street lights in darkened areas of ¢t with local residents
the slums, providing drinking water, mobile 15 jdentify drug traffickers
medical clinics, and reinforcing mudslide- 54 gang leaders.

prone areas on Haitian hillsides that had
been stripped of vegetation. These benevo-
lent “pacification encounters” followed the motto of the Brazilian Army:
brago forte, mdo amiga, which translates to “the strong arm and the giving
hand.”
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Recent Developments

The end of the 20-year truce between the Red Command and the PCC in
2016 resulted in a number of bloody prison riots that have left hundreds of
prisoners dead and drew international attention to the Brazilian peniten-
tiary system. In January 2017, 56 prisoners died in a riot in a prison in the
state of Amazonas and five days later, another 33 died in Roraima. In 2019,
more than 100 inmates died in riots in Brazilian prisons in May and July in
battles between rival gang members. In the July incident, 57 prisoners died
in the Altamira Prison in the state of Pard. Sixteen inmates were beheaded
by rival gang members.*?

In early 2018, the expansion of the drug trade through Brazil combined
with the economic crisis brought the violence in the favelas to a crisis level.
In February 2018, President Michael Temer ordered the Brazilian military
to launch security operations in order to restore order and combat violent
gangs. In total, eight of Brazil’s 27 states requested military troop reinforce-
ments during this surge in insecurity. In Rio de Janeiro, the president gave
General Walter Braga Netto, chief of the Eastern Military Command, com-
mand over all police forces—the first time military forces had been given
control over police forces since the end of the military government in 1985.>°
About 3,000 soldiers set up checkpoints around the city to search for weapons
and arrest suspected gang members.

Within the prisons, the state’s traditional reaction to gang violence was to
segregate gangs in order to keep them from fighting. However, new hardline
leaders of the Bolsonaro administration have cracked down on appeasing
the imprisoned gang leaders. Just after President Bolsonaro assumed office
on 1 January 2019, the new governor of the state of Ceara, Camilo Santana,
vowed to end segregation in prisons. In response, prison gangs launched
terror attacks throughout the state attacking schools and gas stations, bomb-
ing bridges and overpasses, and burning dozens of buses.***

In mid-February 2019, prison authorities transferred the leader of the
PCC, Marcos Willians Herbas Camacho (alias is Marcola) and 21 other PCC
leaders to high security prisons around the country, segregating the senior
leadership of the gang in order to limit their ability to coordinate criminal
activities from jail. The decision to transfer the gang leaders was made in
part because of intercepted messages that the gang was going to attempt to
break him out of prison using helicopters and hired foreign mercenaries.””
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The new governor of the Rio de Janeiro state, Wilson Witzel, is a former
Brazilian marine and hard-liner who prefers to use force in place of social
programs or economic reforms. In July 2019, in the wake of military deploy-
ments throughout the city’s favelas, Witzel likened drug gangs to terrorists
and declared that it was better to “shoot armed gang members in the head.”
“A bandit with a rifle is a terrorist. How do you treat terrorists? With lethal-
ity,” he said.**

In general, Brazilian military leaders prefer to remain focused on tradi-
tional defense missions, not internal security problems that are better suited
for police and law enforcement units. The head of the Brazilian Army, Gen-
eral Eduardo Villas Boas, warned that his forces will be vulnerable to corrup-
tion and politicization if they continue providing domestic law enforcement

Figure 27. U.S. Special Forces conduct a JCET with Brazilian
counterparts. Source: U.S. Southern Command

operations. “There are concerns over contamination of the troops, and for
this reaso